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2097 (2) Ad.AA.}. Ulall ol.3¢w (SASAI 81 S18) 2AuUotl A(AsIR] (A, 222
g d2e oidlln

39/s

2097 () Ad.AA.AR. Ulall of.3uUv ([ecel a1 518) cindalie 2Hal oflx (4.
AeRl goslul WldR

39/9

ol IHEIR HYQR VIEIAd, G132 350 521 0i. 290 /2023 Hi AHIUA YSIE]

(9)

AHIH BURISA AHIH 8S1Sdl A1 35S BUR Y &AM YA &lal Adi AER

SI13 1 5Aofl AU [aiS1d 2T HIR1 AH21 of|A Yyoioll HYEIRAT GURd &Jd 8.

oy el
2 FRYER AIGIA §2 8 5, AIHIUINIg dHal aisHiell g2l sAIe] A
IRSIRUEAR ol Rl e, ol dld ad Aol AE1HT Aol
HNAIU dHIH A A1 ollslell 40211 A(Bd ollSNHI HAO 21
Yol : 281U &Yl 6SSER O 7
2 8sH ?

. dlo
{2d: BSIRHI.

AIU] §SH YO,
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HEEI oi. 1 ¢

(¢) €2 s1A Al DA dl A1HIdIN1 R edld $2A B S Idall 280 al
AYIBIs [Agie GRiofl sAH—2 A (3) Hi ¥L1Ad AHYHUTEIG] GIEl oisdl 1 Fe]
glcioll 3501 UlAdIUI ol ¥ Aedd Ais—a &l Heeofl o AIYSA USIER/! 1A]
EYRI BlICioll 3§20 AEW S3A §SH 2% &1} d §SH Ncll HEEA QI HH AIYSd R
glcioll 350 AIL.Sl. Aseoll SEH—0 oUd SH & Vol HE SIA IRIYER EUR)
AlBIs [Adle GRIofll SEH—2 A ofl AG—5d1% () Aodd SIS 2% AH1UA 1) 1ol
CIRGIE 280> 2AeCio] UIRAIS]oA 3 &JAd &ly dg 38S Fdl ¥Rl Aidg ofell.
AIHIYIN RS AR sIA AIBIs [Adie aRIol sEH-2 A §od Y AU Ao

alEgfS1all YSIERA Hiolkie dUIQT dlé URQ G0l dOISS olIHER 2[RId &SI
RAIJIBHAI BHIKHABHAI PARMAR & 495 .... V/s INDIAN
PETROCHEMICALS  CORPORATION LIMITED (NOW -  RELIANCE
INDUSTRIES LIMITED) AND ORS. ( SPECIAL CIVIL APPLICATION NO.

5491 of 2014 With CIVIL APPLICATION NO. 9087 of 2014 1In

SPECIAL CIVIL APPLICATION NO. 5491 of 2014) Yslel ¥lgA dl,—-

9.7 In the present case, what the Labour Court has done
is as under. In the pending Reference, the company gave an
application (Exh.6) raising various objections, including
preliminary objections against the maintainability of the
References, including on the ground of limitation prescribed
under Sub-section (3) of Section 2A of the said Act [as
amended in the year 2010]. On the said application, the
Labour Court framed an issue, as to whether the References
in question were barred by limitation in view of the
provisions of Sub-sections (2) and (3) of Section 2A of the
said Act. The Labour Court fell in error in framing the
issue 1like this. The concerned workman had not moved the
Labour Court by filing an application under Section 2A of

the Act. The Labour Court was examining the dispute referred
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to it by the Appropriate Authority of the Government under
Section 10(1]) of the Act. Whether the Labour Court has
answered the question correctly or otherwise is irrelevant,
since the Labour Court had posed a wrong question to itself.
Answering a wrong question, even correctly, is no answer to
the error committed by the Labour Court. The Labour Court

had misdirected it, in this regard.

9.8 Keeping in view the above factual background and
the proposition of 1law, this Court finds that denial of
relief to the workmen by the Labour Court on the ground of
delay, or moulding the relief appropriately on that ground,
is different than holding +the Reference to be not
maintainable by the Labour Court, on the ground of delay. It
was neither open to the Labour Court, nor was it justified
in the facts of this case, to hold that the References made
by the Appropriate Authority of the Government [vide order
dated 12.04.2012] were barred by limitation. The impugned
order therefore needs to be quashed and set aside. While

holding so, it is recorded that, as noted above, the case in

hand is of the References made by the Appropriate Authority

of the Government under Section 10 of +the Industrial

Disputes Act, 1947 and not an application made by the

concerned workman to the Labour Court under Sub-section (2)

of Section 2A of the Act. It is also noted that, wvarious

submissions are made with regard +to interpretation of

Section 2A of the Act, and the effect thereof on the

proceedings under Section 10 of the Act, but since the only

point at issue before this Court in this petition is, as to

whether the ILabour Court was Jjustified in holding that the

References made by the Appropriate Authority were barred by

limitation, and since it is held that, the ILabour Court had

misdirected itself and further that it was neither open to
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the Labour Court nor was it justified in the facts of the

case to hold that the References made by the Appropriate

Authority were barred by limitation, the other gquestions of

law noted in this paragqraph, or the other submissions noted

above, are not gone into by this Court and are kept open, to

be gone into in appropriate proceedings.

AIH GURISA YSIET UL AdI AER SIA AIHIGI0 RS EIdall 2§04l AILI3IS
[Qaie aRiell saH—2 A (3) Hi Y11 AHUHATEIG] clg aisdl &l d Aedldd] 53
edld 2164 Avidl Ul FRI 1R A4 ol€l.

(€) A& sIA AUl 2§ doll edlani vedd 8 5, A€ SIHERIA
AUYIHI A19d [1HQ[s U AlelBIs ([Adle gRidll sar—2 (1) (cllofl) vl
AISSA AHY HI2 [G1HQ[S AHIUUIHT A1 Bl 2ol ¥ 20U ollSIall id 2H1Ad &1
AR ABIs [Adie aRiofl saH—U(S) ofl FordIglol AHA s %33 ofell. d
HeA AER SIA AA dl RYER 2§ ¥LI1dd 8 § d AIHIUINA i Hal—200€ ]
al1s3] Sl &dl 2ial AIHIYINI DRI dal dI.R9/03 /2090 dl A% AHlvlls gsHel el
S & ol ¥ AECT VRYER dRE AiS—9 &l A1HIYIN WA €2d19%] Y SAYU] AR
2% A1UA &1 Aol ¥ 2% 10U YAA §SHall SIEf €21 1A%] AIHIUIN 1§ 2% AU
Bl 5 §SH Y0l 2% of AV AEC]Y] A8 l01l A21H AElSRof SIS AviEal 1y 2% AW
gl dg WS Adl ¥Rl Adg ofdl. Wq AER SIA AIHIYIN] dR§ VRIFENR]
dl.oa/aa/2090 &l 25/0a/2099 d¥l 20/0u/2091 &l 31/09/20aq Yel
AU [G1HR[S U 2% AV &I d &l Adll 2efofl SIHER dR]Sall (oiHRISUA] 241U
8, ol ¥ Aed A€ 513 lN[BIs AR (RURM gsAHl) velloflun — i [olR1H-3 ()
(&) i A1Ud "AMuIG SIHER" ofl UIvI AN dl, -

Gl -3(2)(®) "MuIB sIHER" = "' 2MNuIB sIHER 2ed % uIG el
Aol Fal dof] diclael] Hed €2(Fu101 0188 2A1UUIHI A1 &1 § of &1} A SIHER :
Wg SIS sIHER Ase3 As ddoll Hed Hi2 didla dlell @1y dl dof MG sIHER

d3s gofis2el s3] usiQ aigl."”
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Ay oflu3—3(2)(8) Hi A0d SR SIHERG A1 AN dl, -

oflIH-3(R)(8) ""sIRuH] SIHER" := "' siu] SIHER A2A ¥ SIHERA SII]
REI ollSTA AUIHI AIRU] &I AT Fofl [GHRLS Aol AUl 241 AE Aol
AHEISIR A1Ud RUSaA Aftid gsHell s1ia] 53 813 A SIHER ol dHi ¥ SIHER A80]]
5% AYUIHI AHYUU| VHo RIAAIUH] ASER 2RI Helollof] v 12R10(] Yed YR 53] &l
d SIHERG Aal ¥ AUIB SIHERA, s sI3ERA] %21l 2184l dofl uiid] usdl %2
Gu2 d s1d s ded] Hed eAFJlal dol Adat A1udiall &g HI2 ddl i1 241 viid]
usdl 2l1Hi SIH $dle] S8UIHI AIR] 814 U] dofl i [eiHRLS sRUIHT A1) @1d d
2Nu1IG SIHERSN AHIAA LI &."'

AIH GURISd &51Sd &llol Adl ULl YRFERA ¥ [olHR[SUM AHIULIH] A1Ad &
FHi VRFERA 2218Uss AUdlg] ¥RIIAd B, AHY URUER [aHL[S Sl AISSH
UIRS2 HI2 5 SIAUISSA AHJall SIH HIZ SAR A1E1R]d [GIHE[S S &I ol d UIF¥se
S A1SSA AHJUG, SIH Y AL 2R 8l Aal 89 AUl USR] SIH A1H 1IN U of 814 dd]
1/ A1H 1IN0l GiAUIY &I A ¥R A4 oiefl, § Al S asAR AHId10RA dlad
814 Ag 3sS Adl @I 1y H1dd o1l

AER SIA &ldall AuSS AleBIs [AdIE aRiofl sdH — U (ofl) i A1Ud Soeloy
A(AAofl A1Vl &Il Acll AHY AER SIA VRFER EURI AIHIYIN] UIRT €2c11A%] 3%
SAUYl AR AiS—9 &l 2] AHIUA &I} Aol ¥ RA] Ad: HYR S &} ol
A1l A8I0 €2aIAN] Y SAI AR §SH SA &I} VHal d §SH HXCloll AHIH
£2d19%) YU 5 Acl—200¢€ Yl HIRI-200 Yellotl &1%3] U2AS] AUl UAIRUIS] 2% AU
g1y dg 38S dl ¥LI1Y Al olell, Hal wiS—9 AU YAA §SH HYXGiall £2dIAY]
% of 53] S dH el dl d el dlPiadR sREN exifdg AeUlell 421 A(ESR]g
Adigot1d 2 SAlofl §SH S &I AH Bl AIHIINI RS A SI AdiEatiy ULl %
S &lJ dg 28S Adl ¥R H1dg ofell. dHY AER SIA A1HIYIN] RS AiIS—F &l 2%
AVIA YU d2idi Adl dHi ULl AIHIYIN] R HRYERG S2dl A+ Jel| [o1H2[s
AUE A Aedlddl sl eslsa ww11Ad &1y dg ¥R AAldg ol dHy qeR sIA

AIHIYIN] DRI HRUER B2 dUl dl.23/0¢/R09¢ all A% S3A Bl RIRUIE
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AIHIYIN RE AHIS—0 al R ofl £2c119%] YidI dl22el] €21 % AV &l il d
£2d1A¥oll AHdoldi SIS Hivlls YAdl AU el A 35S Fdl ¥2IIR AHldg oief]
Aol AIHIYINT 4RI Ais—9 &l 21%] 20U SIA §SHo] SIY Ulcol S of Bl AHY
AU AR oflllofl—22 /2 &/l A€ 513 HIR-2090 ofl 8193 UAS] Y AUE & UG
di sudflail S1g 2uel—2A1ss1 811 Y QIR A1dg otel] AHY A1HIYINI ARE AHiS—0
Aal 2 ofl £2d1A¥] Yr1d1 dl22ell 2% Auid £2a1A%] A ofl Slef 65151 URYERS Gde
AURIHI YBd 81d § 2% Sl GlIE RYERH dg) BaadulRi $2d1 HI2 WRdlaif] Hidld &l
§ Ais—2 ofl 2R oud A §sH Y¥O 21N Aiolld S &l dg 35S ¥l
SR Aldg ol€ll, IR AURFER EURI AIHIUIN 0l 250 ElUA SIH S3dIofl &51Sd Hliaid]
o1 G ¥R 12 2419 8. AH1H GURISd &51Sd lIol Adl URYER EYRI AIHIUIANG Ui
S SldHall AHAANN] &dial Adl sodloyy A(dAHi doll AHIA YL ¥l &> il
AIHIUINI IRl DRYERS AP [Qule gRIol saH—U(As) Yol s L2
4R YsAd &l dg 8S Fdl ¥R Aldg ofefl. AER SIH &Il AGSS IS
[Qaie aRrioll sdH—u (%), U(AU), dl A1UIPIS dSAR(ARIA) [cRuHIoll (o124

— £ ¥l €2 AU dgA dl,—

san—u(%) :— veell Hi2d siRiRlfd.

SIS AIUNBIS AUIHT RN of 193]S 814 A SIEf sIHER vl 52114 &1
Vil AEE AIHI A 2HS U9lofl SIHER &R R HIIS Aol SIHER U | HI2 SIS
Sojdid of &1 dl A1H10 I d HIHIS q€8 UAHI Bcd S13 AV &1 d SIHER vl
] AN R RidiR 5 HIdS sREN Altid oiig s3a S1g oflx siHERH w2l s3] &1,

dHy GWisd sdd A1 AlUIFBIS dsR (ARId)  [aiRaHloll [crRIH—<
AN dl, -

(6. ¢q. s1HeRI RilciNRE-AIE] 2Avidl clloid @ HIAS, 24YS ¥ Yol
siHERISll 2Rl sl [AURUIHI IR &l d U3l dHIH SIHERIA, d Uil

al1s3Hiofl dofl Rifo1NRE] efAR s AIE] dUR sd] US el welllofl AUlssy

Aol 2N91H1 21891 Ald (€4 usdi A11BIs 2028 10fl w2113 AddIgRl] viief 419
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dd128a ¢iigl1 olls GUR dofl s aisd Uleisiad] lefA.

GWISd SAH A8l (o] &liol Adl A€ SIA AIHIYIN| S Ad] S1ef Y1d] %
5d ai®f] § dail ediRl Alofl20121E] cflR2al 211813 GURSA F1AYIRA] Hal [c1AH]0] Ul ol
s3lal RYERCA 2Ll S B, dHY AIHIYIN| dR§ AR SIA SIS AlfRNE] dl2e 2%
AUd &l dd ULl 388 Fldli ¥Rl 1R Aldd olefl.

AeR 51 AAFIs [Adie YRIol]l saH—U (AU) dAUIA dgA dl,—

sAH— (AA) :— vel] s3dl SsIHERIA 718 SIA AU U| HIcid

sig slHeRd] ©ell s AHId] g1y Hal Hidls sl QUlsdilal sIA JAudl
Hid AR dell ellRkdall olRIRS] &ly Adl 2Rl s3dl siHeRIA s3lefl s1A edl
HI2 sAYUIHT A41A A A ds AA1ud] ANgR) el Ad1 el S3d| SIHEIR] S3] S13 284
Hid dl dulla  ofl%] ulsdAl sdll ugd] uieall 2H1ud] 1eRl.

dHy GUAsd sdH AIY ABIs dsR (ARId) (oIl (6iRH—¢R
KA dl,—

(6. ¢2. ®eell s3dl siHeRIa s3] s1A 2JAuidl alleid 1 (1) Sl SIHER
092l saU1Ai 211d] 811 2Hal HIdls SIf RUfSdal s1A AUl HIA, RIR AVl el s3dl
siHERIA §31¢] 513 2841 HI2 oflRAofl Ad ds 21ud] e -

(1) (8) crdioll viid] 2116l 24vA1 UAIRI S 2] of 81U, dl AT, Ui
Al BIs 20281 211Ad] 11 d ddiAHi $d1d] eRIddi ARid] ddaiol Ui ¢rRdlofl viid]
ga11A1af] ([Ga1d) 2A41Ud] al1ZlA uldiest 5] ¥lef,

(efl) (u) 2o SIS [sA1HI, dQl 241d] SIS viId] 211 BUR [G1dIal Ul &l
Al el s3dl dius SIHER] Us] €3Sal doll 8cdl ¥Rfldl 2A0i1A cRdlof] Ui
ga11Alell [Qardl 21ud] alldla 912es 2uidel]l Hisddl K1gRl el a1uial, 241d)
o1&l uRfesiofl diRluiell 1al, A41d] oNél2ANAied] Scd] oliélAall 2a1012 dlZluie
A1d (€9 dlcur gldl ekl

wRg uid] w1101 %8R 51 Aciel] sigs AR A8I01l SIS 2R gsHIHI
FIUIgA] &l IR Ad] viid] w11Aloll AciaHi oIl A1l 2RI gSHl AofAIR

Ueg) (A sd] N gRl A4 Y1 A1ud] AR,



REF No. 594/2014

qgai, el s3di siHER Hidlsa Yg siRel dvll wericl dlofl 241 (o143 850
HIAS 21U %182 ol 21Ul dal HsAd] w@ulsddaid olleai (eifere s3]
dIRIVIA s31efl s18 2841 H12 HiPel s3 o s, dl Hidls, sig ugdlell Ui vid]
%2111 ¢RUIHI 419 d 243 dal 1Ll §9 olel.

() Wel-foiud (1) AHi Geaudl oldlAoll AS aisd, leFBIS 2AUlell YUY
udel ediR 2lgH-sluRell sANHI 2ol 0eUle] SIT v &l dl 2icil&id uidiHi el
UeRld sl 1R,

(3) WeI-loiad () 859 oligl 2Audidi AH1d] 8ld, —AR HIdS AlBIs
AEU1A1 2118 ASNIDAI SIHERIG &S Y[oiAal A Y[otoflal eidlof] viIc] ¥211A]
2131, ddofl [Aa1d) A1l w121 s2d] KA.

(v) sidls viid] 21141 ¢RAl 2431 d [AaiRefl 2&1R(] €101 s13 2Avidiof] A1yl
2] ([AfoiH sAofl A&1 Al H12d) &1, dl A8 A1¥ailofl A [Alc1HY SV
12S GAi &l ddi doil ®2Rfl s3dl SIHERIG olld] 2o SIEf A1 GAEU R
allH] Aeld Uldial A1€2 s Ad] HddGiol] 11 AT, AU, A1¥allol] Hol%Ral A |
[Alo1n sANHi 5] AN,

(u) 211 (o1 o1 s31eMl s1A AV sIHER] Aciell Higld], HR slaiRoNR,
AHHEIYIE A ol R—AG HYR (A0, AHEIIED 2141 §31€/] 513 AvuI6l] diRluigl] ueR
[Eaof] 2ie2 HId1S 5131 23 —5 Uil H1sad] KR

GURASA FIdIgRA] AT ANTA dl, HFEIR dE Ais—¢ & $3d ARdUIAall
Hl2IEal 1ol WRA—¢ Vol € Hi ¥RIIdd 8 5, " <. Aol 921 SAT AR AH] ¥ SIH Sl
&cll d SIH AUl &g Vol AIF UL SI1H UG 8. 4oil siHAi sl aels] 8Ad) ofell A edi
sUofl AAdlal gl scll usdi 234Rict 2A8RYoll sig udiadll dldd ofell § el
HWR S0 A4l § Zleyoidt AN gl sl ugdi SIg WRdledll dlgd oiefl dell
Aol 21 S lof ULH URISIR SUofle] UdIG IRSIUEAUR, ARG Aal A1€).5].A524]
S (ARl 8. €. AHIol g2l sAT ugd] ULH u2isiR sudllai Aa1R1 uglef] evid
A SIHER] ald olisldi AUig & del uel Adla g2l SAlg S ARSIRUEAR,

ARy 1%of] Aol AIgE].As20l] FdAUIA [AReELhg] B."" Aol ¥ AEA AHIUINN YR
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RYERA S BA2dURI &l Adl AIHIYINI d§ GWISd &Slsda USSRA &l
$ dot1®fl [ARedioll SIS Y1l % S &l A 38S dl ¥R AHidg o], dx
AIHI9101 dRE 26ll SIHER] Aedie] S Aloi1RE] dlRe 2% VA &l dg uwl 35S

Al YRIY Al olefl. dHY AE SIA IRYER dR§ Y AVE 1. M/s Trambak
Rubber Industries Ltd. Versus Nashik Workers Union & Ors.-

Respondents. (2003 0 Supreme (sc)617), 2. Vinobha H.B. Versus
Hindustan Photo Films. (1997 0 Supreme (Mad)1012) %ﬁﬂ&RﬁldﬂHﬂ
Adl AHIYINT IR HRIFER] [aHR[s ViRuR AlBIs [Auie gridl sad—2
(211241) (oflefl) 21093 53¢ @ldlofl &s]sd BURISd S3d UUT lal Adl A16{ld s3] ASd
ol &ldlo] Al oHULL Hiold & ial AIHIUINI 4RI Al BIs [AdIE GRIo] SHH—U

(%) ofl uel ¢l s3dig] Hlg] AHULT Hiold B. &IGall AGSS olIHER Y(UH Sical]

Haryana State Elctronics Development Corporation Ltd. V/s

Mamni ( Appeal (civil) 2410 of 2006 (S.C.) YSI€l g dl,—

Mr. Ranvir Singh Yadav, learned counsel appearing for
the respondent, on the other hand, urged that the respondent
having completed 240 days of service within a period of
twelve months preceding the date of her termination and in
view of the fact that no compensation had been paid as
provided in Section 25-F of the Industrial Disputes Act ;
the Labour Court and consequently the High Court has rightly
directed her rainstatement with full back wages.

Section 2 (o0o0)(bb) of the Industrial Disputes Act reads
as under :-

" termination of the service of the workman as a result
of the non-removal of the contract of employment between the
employer and the workman concerned on its expiry or of such
contract being terminated under a stipulation in that behalf
contained therein."

The respondent was appointed from time to time. Her

services used to be terminated on the expiry of 89 days on
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regular basis. However, it is noticed that she used to be
appointed after a gap of one or two days upon completion of
each term. Such an action on the part of the Appellant can
not be said to be bona fide. The High Court rejected the
contention raised on behalf of the appellant herein
stating :

" It is not possible for us to accept the aforesaid

plea raised at the hands of the management on account of the

fact that the factual position, which has not been disputed,

reveals that the respondent-workman was repeatedly engaged

on 89 days basis. It is, therefore, clear that the intention

of the management was not to engage the respondent workman

for a specified period, as alleged, but was to defeat the

rights available to him under Section 25-F of the Act. The

aforesaid practice at the hands of the petitioner management

to employ the workman repeatedly after a notional break,

clearly falls within the ambit and scope of unfair labour

practice.

A finding of fact was arrived at that her services were

terminated on regqular basis but she was re-appointed after a

gap of one or two days. In that view of the matter, the

Labour Court or the High Court can not be said to have

committed any illegality.

In this case the services of the respondent had been

terminated on a reqular basis and she had been re-appointed

after a gap of one or two days. Such a course of action was

adopted by the Appellant with a view to defeat the object of

the Act. Section 2 (oo) (bb) of the Industrial Disputes Act,

1947 therefore, is not attracted in the instant case.

However, indisputably, the respondent was appointed on
an ad hoc basis. She, although qualified to hold the post of
Junior Technician, when the advertisement had been issued

for filling up the said post, did not apply therefor. The
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services of the respondent was terminated as far back as in
the year 1992. Even if she is rainstated in her service on
an ad hoc basis, her services can not be regularized in view
of a recent Constitution Bench decision of this Court in
Secretary, State of Karnataks & Ors. V. Uma Devi & Ors.,
[2006 (4) SCALE 197]. Furthermore, she had absented herself
for a period of 19 days from 20.1.1992 to 7.2.1992 and for a
period of 11 days from 17.2.1992 to 27.2.1992.

We therefore are of the view that in the peculiar facts
and circumstances of this case, interests of justice would
be sub-served if in the place of reinstatement with back
wages, a lump sum amount is directed to be paid by way of
compensation. This order is being passed keeping in view the
fact that the respondent has not worked since 1992. The post
on which she may have been working must have also been

filled up.

dHY ofld. 2RId &IFSISell Surat Mahila Nagrik Bank V/s

Mamtaben Mahendrabhai Joshi C/o... on 21 April, 2001.

(Gujarat High Court) 3YsI&l UL defA dl, -

27. Considering the various case law and considering
the facts of the case, especially when we have gone through
the evidence, which was led by the parties, we are of the
opinion that the respondent employee was given tenure
appointment orders from time to time for a long period,
which extended beyond 240 days. It is no doubt true that the
respondent has not specifically pleaded that the power
exercised by the Management was nothing but a colourable

exercise of power. However, the facts of the case as well as

the evidence on the record clearly establish that such

temporary orders were given from time +to time and,

therafter, the services of the respondent were terminated

even though the work in question was still in existence.
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There is nothing on record to show that such work was not in

existence at the relevant time when her services were

terminated. In fact, at the time of argument, Mr. Patel

himself has stated that if her work were found to have been
satisfactory, she would have been given permanent
appointment. Therefore, it is not possible to believe that
since the work, for which she was appointed, was not in
existence, her services were not continued further. In so
far as the unsatisfactory work is concerned, there is
absolutely no reliable material for coming to the conclusion
that her work was not satisfactory. Few orders on which
reliance was placed by Mr.Patel do not inspire confidence to
reach the conclusion that really, the work of the concerned
employee was not satisfactory. In our opinion, it is not
open for the Management to take the benefit of the nature of
appointment order, i.e. tenure order, with a view to
depriving the employee the benefit available under the
Industrial Law. This is not a case, wherein only for a fixed
type of work, like a Project, etc., an appointment is given
and on completion of such work or project, the services of
such employee is not required any further. On the contrary,
the respondent-employee could have been continued in service
even as per the say of Mr. Patel, if her services were found
to be satisfactory. That shows that the work in question is
still available and other similarly situated employees, who
were appointed with the respondent, have been continued in
service by the Management.

In fact, to continue a person for a very long time

under temporary orders may amount to Unfair ILabour Practice

within the meaning of the Fifth Schedule of the Industrial

Disputes Act, 1947.

Though it is, no doubt, true that in case of a fixed

term appointment, in view of Section 2(o00)(bb), the
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provisions of Section 25F may not have any application, the
Court, exercising powers under the Industrial Disputes Act,
can very well go into the questions whether the powers are
exercised bona fide, whether it is by way of victimisation
or whether it is passed solely with the object of depriving
the employee the benefit available under the Industrial
Disputes Act. It cannot be said that even if the order is
passed by way of victimisation or in an arbitrary manner, or
even if it is an unfair labour practice, then also simply
because the appointment is for a fixed term, provisions of
Section 25F are not to be looked into at all. In our view,
therefore, the said provision cannot be brushed aside if it
is brought to the notice of the Court that the order in
question was passed by way of victimisation or has not been
passed with a bona fide intention. When the appellate court
has specifically come to the conclusion, on appreciation of
the evidence, it would hardly make any difference whether
the concerned employee has pleaded that <case in her

application or not.

AIH GURISA YSIEIHI SlIHER Y[UH SIE Afl ollHER ARIA &IFSIE IRl
¥011dd &s1sdl &llal Adl dHY A€ SIA AUIHIUIN Rl VRYERA 2&ofl SIHER
a?lS AU [G1HR[S U2 U F AS UWISUIHI A19d 8 d ] SIH S WSUIHI A419d & d
Aed AU dRE SIE U &slsd WRidiefl A10fld s3d &l 5285 GUR dIdd &l
dq 388 dl ¥R 1A of GBI} AHY 11910 Iof] A& 1HT PRFER ¥ S1H Sl &dlll
23UR3] USR] © 5 sIHAi ©21S] dERl Adl &1 d Aecloll SIS YA AIHIYIN] R ISS
GWR Y Sd &l dg ULl 38S Xdl WLl Aldg oefl AR d ds, "Artificial
Break' 2101 QISI ol ¥ 2281 edRl Hllot gRIEIY] AHIUUIH] A11AA B V0l d AHolFR

Aok Uselal s&l ASIY &ldall dGiSS olIHER JRId &SI, 'State of Gujarat

V/S. Sanjaykumar Ramanbhai Vankar & 1.. ol Q§Nﬂ°ﬁ854dL—-"As
except artificial break, services of the workman were found

to be continuous service within the meaning of Section 25-B
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of the Industrial Disputes Act, it was obligatory for the
petitioner to have maintained the seniority list under Rule
— 81 of the rules afore-stated and breach thereof was
rightly branded as fatal and thus termination of the
workman’s employment was illegal. When the termination was
not only in breach of Secction 25-F but also in breach of
Rule — 81 of the Rules, in the opinion of this
Courtreinstatement was rightly ordered by the Labour Court.
So far as back wages are concerned, only 25% of the back
wages are awarded which cannot be said to be unreasonable
reguiring interference by this court under interference by

this court under Article 227 of the Constitution of India."
AHIH GURISd &51Sd &lol Adl AER SIA VRFER AIH YN0l i F SIH Sl &l
ddl USIRali SIH HI2 Ao SIHER] URI AIHIUIN 0l I SIH S &Il ¥R A1 8,
Aol B [AdIE YR Glollddl WBNall &g @iHI Adl Vil SIHER § ¥ SIuEI]
Asilol &l il SRIEI]] AiZl-g2lA1l A1 Bl IR dal AIHIUINRA EYR
IARSIUEAR Vol He—gRIEIYAS SIHERIA dISElHIEBRI0 Sl A2SIAU] Yt %¥37] & ol
&ICioll SAHI AIHIYIN] EIRI HRFERA 821 SAIo] UG Yeal Afeellydse] of &l Aol
A1 Rl A1UIBS [Adie YRIofl SAH 1= U-%] A8l QU-A ofl i3] Slg
¥l 1} AIdd &1, Aol AA1UIBIS ([AdIg GRlofl sAH -2 (2A141), u(oll), u(]s) dal
Ao AAdIgA] &lal Adll AG FRIR Hidg olefl § A2AYIGA AN SIAH] SIHER]
HIZ ¥ $2d 8. dHy AlBIs [AIE GRiofl saH—2 (A1) i A1udIdi 2H1dd 2]
Ul &llol Adl dHi AU AHUUIEIHT HRIFERT A1H192] of Ad] &) AY 3SS GUR %
2Ad YAl del GWRISA A UAJT &dlal Adl Y11~ 19 8. AER SIA &Idall dCISS
olHER oRId  &IgSIgell Principal, S.V.Doshi Girls High...vs
Lilaben Somabhai Gadasa on 9 January, 2008 3YSIEl %gA dl

d %ﬁﬂawﬁ ¥211dd 8 %, "Therefore, it is necessary to have
humanitarian approach while applying liberal construction to

bring out exact meaning of the relecant statutory provisions
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which remove the injustice done to the industrial workmen by
termination and the employer's denial to pay benefits to
such workman for which they are 1legally entitled to under
Section 25F of the ID Act on the ground that the workmen did
not have continuous service of 240 days as contemplated
under Section 25B of the Id Act.

The continuous which has been raised by learned

advocate Mr.Pandyva that she was not reqularly appointed;

four persons are working against the permanent post and no

vacancy is available. The Labour Court has granted

reinstatement the respondent workman and there 1is no

direction of granting permanency or reqular benefit in

favour of respondent workman. The reinstatement suggests to

restore the original position. For that, petitioner must

have to restore the original position. The ILabour Court has

rightly granted the back wages considering the object of the

trust and also gainful employment not proved by the
petitioner and having some presumption against the
respondent workman that she may not ramain without work
during the entire period and therefore, the Labour Court has
rightly granted 20% back wages of interim period. For that,
Labour Court has not committed any error which requires
interference by this Court while exercising the power under

Article 227 of the Constitution of India."

AIH, GWRISA YSIE dAUIQT Adl dHY AER 5g] S Al GUASA A AUl
llal Adl BIAHI ULl AIHIYINIS I ARYER ¥ SIH Sl &dl d YUl BU oY
sHUR] SISl Bl Aol AIHIUINT DRI HRFERA ¥ d A ©elfl dadr Ysdl

A &l 5 w2l dndR vR¥ERA HIsd] AU &1 d 24eciall SIS URI USRI YRIdI

A€ §13 385 BUR %Y 53 &I dY 35S Fcll ¥Rl 1™ Al o1€l,
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(€/ ) AER SIA AIHIYI0 AR Y AVIA YSIERA F1 A dl, -

1) u¥la 222 gaslA1E] ols ua oflyl A, yeAgHIR Y3 2009 ()
Ad.AA. 2. Ulall oi.q (Y UH 81)

BWAsd YslElail SAoll &s1Sd A&l AN A &Idail 350 5ol &51Sd ALl
AN HAA—AHADN Bl dHY AER SIH HFERG 2efofl SIHER dlS AIHIGINI EYIR]
AV el dHY GURISd $2d UUT d21i Adll AEG YSIEN AER SIA AIHIYUIN ol HEEZU

&dl o &ldig] viHlo] olHULl Hiol] 8.

2) 2011 AA.AA. AR, Uldll oi. 250 (YRId &IgSIE) el /AdxR (4,
GAASHIR GeHCI2.

GWRISd YSIElall SIA SIHERA & Helall HI2 28oll alS AUA Hal RIRGIE dol
2eoll adlsell AnA © Heloll HIZ dolldd Aol d AHY €(HJylol dal 21 s3] €ldd,
%A1 &ldall 3§00l SIA ARYERA As N BURide] AdR—a1dR 2gofl SIHER d?lSall
[GIHRLs Ul AU 8, dHY GWRISd A AUJT d2idi Adl GURISA YSIElall Sl
&S1Scl Al AXIN @Il BIG0lI 2§20 S2Aoll &SISA A& AYA HAA—AE2 Bl AEW

YSIE AER SIA A1HIYI0 10l HEEIU Y] of Bl Iof AHof olHULRT Hiold .

3) 2092 (1) AlAd.2AR. uldl d. ae (YUH 51€) Ass1 dlles
(4. A€lciel SIAE.

Gulsd Yslel dUIY Adl GRIDCO Officers Service Regulation
ol A1ER SR AIUR]d [GIHRLS AHIUA Bl AR GGl 350Aall SIA 4281 4RI doll
S ollE IR 3G 9YARIol 81 Vol ol A8 R URYERG 5AR 18R] d [IHR[S 241U
glJ dg ¥l A1dg ol dHY GUASd S UAUT @il Adl GURISA YSIElall S|
&S1Scl Al AXIN A&l &G0l 2§20 S2Aoll &S1SA A&l AN AAA—AE Bl AHEW

YSIEl A2 SIA A1HIUIN Il HEEZU & ol BldIg] o] StUULRT HIol] .
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AHY RYEIR 1§ 2% AVIA Ao YSIEI 1A dl, -

1. Kothari (Madras) Ltd., Now known as Kothari
Industrial Corporation Limited, Fertilizer Division, Madras
-Versus- The Appellate Authority Under The Tamil Nadu Shops
and Establishments Act (Dy. Commissioner of Labour)

Coimbarore. (1998 0 Supreme (Mad)826)

GWIsd YSlElall 5Aofl &5ISA Al AN Al Elcoll IF0A 5ol &SlSd
A&l AAIN AAA—AHEI Bl AEE YSIE AER SIH VRYERS HEEIU Yd of &ldigf
13llo] oAUl Hlaig 8.

2. M/s Uma Hada - Pla Versus Sunil Gupta. (2021 O

Supreme (Delhi) 313)
GWlsd Ysiel duel Adl Aldld WAl sis a8l gleAs g Wudl Ase
Ao ol Bl WRUR VRYER dF 6ldall 350 AlPIS [Adie €Rlofl NoAdief]

N

Ao S3A &l X &lal Adl dHY SAoll 85ISd Al AXI2N Al &ICall 3§0H Sall

&51Sd @il AN A2 Bl AEG YSIE AE SIA AURYERS HEEIU &d of

eldlo] AH1of olH Ul Hiolg 8.

(20) 22 SIA WYER R [oiRiofl U/ &l oA (1.2l.) ol
9O¢ /20U AT HH ARYSAH] AU A%, 2AiEMloldR EdRI KA §SH 2% AV &1
W RIRIE 3§04 (A1E.2].) of. W /209U ol SIA RIRHIE &IddlI 3504 AeA slef
&SH S2d &l ddl SI ESH 5 6515d AER SIA URYER 2% 35S GU2 dIdd &l dY 38S
Sdl ¥RIY AHidg olell, AHY HRFER edRl Ais—¢ &l S3A A UIRAalI AdiEalIH Il
Wi of. § HI ¥ Ul SIF eslsd ¥LI1dd & d Aed SIY €d1A%] YRAUIRA 2Y S &I
$ &lColl 3500l AARSAT SI gSH SA &l dg 38S Fdl LI ldg olefl. dx
RYERGI SBUI UHIL dal d1.29/03/20%0 ol A% 921 SAUT GllE WILR AlIHIdI
ediRl dal §3] oflHE[S A &l d 2Aedlall slef2ure &slsd 2 sIA AIHIUINT GURIS
$3d UUT ot A16fld 53 ASd of &1, 1H GURISA dHIH &SISd il Adl A1HIYI

EYRI ARYER ollZlRA § oligl UIR adl ofisleli unil Yol Ysadiu ag el
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AR YSRUI R 921 SAlg] AIHIUIN ] UG A11BIS [AdiE Riofl sSEH—U
(218) a2l GURsd S UUT Yol oA FdIdIglal cidl sTlal Adidi 41dd 8IS

As1uEAR vzl eldig) 2ureull ¥Rl 41 8.

(1) A€ sIA GWRISA S UAUT YOS IRFERA AIHIUIN] R AlNS
[Qaie aRrioll ANaadigAl d@il [oraloll ¢l s3al Aol iR AR UsElR A1l
ARSIUEAR ol AR Ad g2l $3¢ &l URUER dof] alislofl ¥2I1A Yoi:281NUd
gl BSSER Clol 8. AER SIA URYER RS Ais—¢ &l §3d ARAURIall AdAEalIHIHI
FRIAd B 5, "AHH] Ao Y2UIRAIA oflS3] NeUUI HI2 UWAcol SAH & U V14l 1% (Ea
Hell ofis?] HAd oiefl. " ¥ Hed RFERGA A1HIYINI R A G AU AYA
dl, " Hal g2l sl R AI(Ea Jell g AAsR &. A s Anddiofl Wicel S3A URg
Hol %21 oief] VHal S131 aief] dH S8l AV olel. d Aullaai SIg xRN 2R 53d ofell."”
AHIH GURISd &51Sd &Il Adll ULl BRYER EURI URUR ofIs] ANddl AR Uicol §3d
81 al dol olls?] HAd of &l dail AN ot I €2d1AN] Y141 Y SE &l dG 2SS
Sdl ¥Rl AHldg ol€ll. 2ol VRYERS Aol—020 Hi €921 S &Y ¥ &lal Adl ULl
IR 12 9N F2dl AHU2A10 LJE &1 Aol AI2d| dictl 21011 Jel] slefuel @ifSd A1
AsIR oAl 28d &1 VHal Uldlell UdRe] eiRE2IUINERI $241 A1 SIE URicot of $2 d 6515
Hiotd Ul AH1dd] otefl. AHY &ldall AGSS oflHER YUlH Siall Mulin Sharma V/s
State of Assam and Others. (2016 LLR 1125 (SC))‘QSHﬂdIQQIﬂO

NefAdl, - 10. In C.N. Malla V/s State of Jammu and Kashmir
& Ors. (2009) 9 sScCC 597, this Court has held as under :-

11. The legal position is fairly settled by a catena of
decisions that direction to pay back wages in its entirety
is not automatic consequent upon declaration of dismissal
order bad in law. The concept of discretion is inbuilt in
such exercise. The court is required to exercise discretion
reasonably and judiciously keeping in view the facts and

circumstances of the case. Each case of course, would depend

on its own facts.'' YSIEl AU Adl AHY VRFER 4RI AIHIUINIG Ul S
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ol153ofl AHU2AIN] &Ial Al AHY VRYERS 2A01—2090 Hi €921 SIA Bl WJUR VIRYER
A5 Bldol] 35w Aa—209% Hi ElVid S3A &l X 6SISd dHY SiHoll USIR d¥l
GWISA dHIH &SIsdl Aal &ldall Sofl &slsa @il AXIAN edlal Adl AHYEIRA
Al WAl usdl [EaRAlell UAR dUl HAdIUIN Aigdidfls diell Aedd
AsA%NRA Gle@ AHAH AR AUIAG oAIRIGRIA LI 81U Y] AER SIA HRIENRA
A1H 19190l i dof] olislofl YO 214 4013) oIS Yoi:2&1[Ud SAl6ll 2l US|
[EdRilail WIR d&l HAdIUIN AHigdidlls el Aed] AsAXIRial GEA dHAH YR
U2 31.6U,000/— (i85 3R UAIQ] &%R YRI) Yl AHIudiofl AlHIUIN [AReL §SH
SAIHI 2419 dl A oA1Rf] VAol A1%¥cf] 2121121 I HEI oiciR— ofl FUIG ViRAC: ESRHI

AUl HEI 0ieR—2 AU oA IRall el oflA YXSHoll §SH SAIHI 241 B.

i §SH

1) ARYERG 21 SAlg] AIHIGINIg) UG AsikuEAR vl ey 41E
AIHIGI016l 5SH SAUIHI 2419 8 5, 211 1S URieg) e[l [Eoi—30 Hi A2HIA | SIHoal
RYERS USHI [EURAlall UAR A&l HAYIUIN Aigdidfls dleil Aed] AAsA]Real
HEA AHAH dAR U2 31.6U, 000/ — (S 3R UAIR] &%1R YI) Ysdl A1l daof]
alls3lof] O 21 240191 oflsIe] Yoi:2€1Ud S0

) AURIERG Y] Ui U AIHIUIN ol 1A1A 31.3,000/ — (45 31 2@

&%1R Y1 )2 c21ef] Ysdl AA1udiofl §5H SAIHI 2419 8,

YA USIERI. (el1lEs [&cfluciief §A%Y321)
diflvi : o¢ /0w /20 Uy (83
HoQR VEIAd aiviR(¥), dSIEl.
(CODE NO.GJ01291)
AHR. AL 2ol (22011)



