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(1 ‘l) In the matter between M/s prajapati Oil
Industries through owner Rameshbhai V/S State of Gujarat
reported in 2004(1) GLH page No.365, Hon'ble Gujarat High
Court has held that, as soon as a cheque is issued in favour of a
party the presumption is that, it is issued against consideration.
The burden to rebut this presumption is on the person who issues
the cheque. In absence of such rebuttal it can not be said that
cheques were without consideration. Also, Hon'ble Gujarat High
Court in para-25 of its judgment held that, on a bare reading of
Section-138 of the act it is clear that as soon as cheque is
produced of record, a presumption will arise about the
consideration that the negotiable instrument concerned was made
or drawn for consideration.

In the matter between Mangubhai Mansukhram
pandya V/s Pranjivan Tribovandas purohit, reported in
1991(2) GLH page no.65 Hon'ble Gujrat High Court has held
that, Section-118 of the N.I.Act raises a statutory presumption
that,

— There was consideration for every negotiable instrument.
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This presumption continues until it is rebutted.

— Onus of proof that there was no consideration is on the
defendant.

— Initial burden lies on the plaintiff to prove execution of
the pronote. But once the burden discharged court has to

raise the statutory presumption.

(12) wmeR WBH AT MR dlka A3 su Arugsadlo
sudll (A3t wllRie wRal, 1eee (3) ALl -u

stelHl - wRAMld s34 9 5, "The Bare denial of the passing
of the consideration apparently does not appear to be any
defence. Something which is probable has to be brought on
record for getting benefit the onus of proving to the plaintiff. To
disprove the presumption, the defendant has to bring of record
such facts and circumstances upon consideration of which the
court may believe that the consideration does not exist or its
nonexistence was so probable that a prudent man would, under

the circumstances of the case, act upon the plea it did not exist."
. GuAd uHeR AU A 34, D [Q3ea yldawn,
2001 AASR. ARH 5 e¢en au ddi L. saa
A3 wdlguy, 01(s) daAA-1s -  Aseu
wdld s34 ¢ 3, Burden of proving that cheque had not been
issued for any debt or liability is on the accused. Denial
avernments in reply by accused are not sufficient to shift burden
of proof on to the complainant. Accused has to prove in trial by

leading cogent evidence that there was no debt or liability.

Further held that, setting a side of conviction on basis of some
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534 9,

14.Considering the facts and circumstances of the case, this
Court is of the opinion that the trial Court was completely
justified in passing the impugned judgment and order. The
decision to not conduct cross-examination of the complainant in
spite of repeated opportunities and to not remain present on the
next date of trial when his Further Statement u/s. 313 of Cr.P.C.
recorded on the earlier date was to be exhibited was a deliberate,

intentional and conscious decision on the part of the petitioner. It
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was not that the petitioner was not aware about the stage of trial
proceedings. However, deliberately, the petitioner had chosen to
remain absent from the trial proceedings from the date his
Further Statement u/s. 313 of Cr.P.C. was recorded but before it
could be exhibited.

(1¢) dugy un. ol 815 12 dati-it Navneet Singh
Gogia And Another Versus State Of Maharashtra And
Another 2025 (0) AIJEL-MH 2502426 Hi 20dd  YslelAl

Ul us Hi R Yoo vadisd s3a 8,

56-In nutshell if the proceeding under Section 138 of the
Negotiable Instruments Act are quasi-criminal in nature, there is
reason to believe that one of attribute of criminal trial about
mandatory recording of statement under Section 313 of the
Criminal Procedure Code is not applicable. So in given set of
facts narrated hereinabove, the accused cannot make complaint
about causing prejudice if evidence is adduced in his absence
and he cannot make complaint of non recording of the statement
under Section 313 of the Criminal Procedure Code if they have
remained absent without justification. In a given case and after
ascertaining certain factors, the Magistrate is justified in
proceeding further in absence of accused and even dispense his

statement.

WH, GUASA  YSIERAUL  $3d ddisl e Adl

-

gl ARl uldirll GigsA el 2lud gRUA IR

-

¢ A dAd d2iidl 0 AW 512U Y S YAUAIA
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ugugl el Slal 9dl w1 W %l sl Gae dwi A
53 o1 [QAd [den Alaa w2 e s cpwoll sl sl
QR $1%R QAR dal ABRUHE 2R SRS AUL w58
o 53 AN sdadl 2w Acdl asA. H U Suul
sAWEL W Wil 534 aolld s2auml usn e 9 i 20l
sEl su M orell 2ist GulRad sami [ [Raza
Sl AR A ehlsd ual ARIMA SeMl  sMAd uwL Aew]
sl o sl ASU Al AeHHL  uASRL AL A,
SAUEAUN  UASIRAL 13U ML Al dHY Udd S+l
hlsd A AU A Al 2w sl AR €
Anglland S-2ure wsedl sau— 13¢ A Auml sl

sadlvel . 1 Ai-lely "esR"HL wuami  2ud 6,

(1¢) Bul HEL .01 Wi AL sul vl sdlugua €l
Aulasie Sz dsedl sau-13¢ w AU AN
ARMA - sl sAAdl WAL AWM 2AVS  dedl
Regisusl vz 3 ada il 2uAA - ofl. 224240,
sau—9¢(R) wad d Adudlasia  Swgde wsedl sau—

13¢ U Al AL dsdlai sd §9 i bid ud U

24 AN UR Headl,

Al : 01/01/R0R§ (g 2uR. W)
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sladl 59 sAwEl daar du-u [dasll s 9.
2201 3 dx-L [l oz Al sAulu [Qeuq afla sl i

ICRETR

(R0) sduel das [Qasldl A p2ud © 5 qia-
2RIMA el usiAl AL s34 O, Al ded At Bxru adl
WA B, uwHl  smdl dasdl 33 ol o 8. Al
ARMA s1uel yoordl usdu  wwm sl HSU AA and

A LCaY
ulag HSA.

(1) u eladul Rl d3 1R W) A2l Ao i3t 51
gulld s3d <l el wami sidua aldq, siS uwl
@idl WA %H WAl 5 wanmr Wedl qud d A vzl
A5t vl 20l aell @ik sia Ast 20udl Slar Sl adl 84
9. U 5 HAAHIA WAL GUE d 6H AAAAL  HIAAIHLAA
HRL  Yd sdl il A a4 ysadl ud d W sweld
wig ween 3, d-l gRuUARL sAL € B, U Ud 5L -l
A A5l 412 15124 Ud Adi € 9 d v 2iedlR susid AR
2 2l A1l (B4 w1 adl 8w 8. -1 GUR 2is Al
%33 8. A d Al el 3d) Sidl HASA d euotd AHER
Qfl MEIAA dUl AU HEKAA-L HR(EAS Ysie1l Guasd O, €
AllAAnd Sgi-2 seul AL Aol ARl ema s
wen,  A%lkAARA &d Gl sMsy  dl RuuinuR

A SISURL Al ARG [@Q Add 2qlAdudl g
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A1 sH AR sfwdlel Rl vad s
W2 31.3,00,000/— S1IAGHIAL UL &dl, B cudl-l Avul As
2. % A5 F A 615 2118 GRASL, SIAA - WedHlL 31.3,00,000/—
Al dL.OY/OCR0Y L A -l A5 1.00001¢ AL AUA iU, B AS
sAuela S.8LALALeLs, AkA  weiAl vidle gL sdL A
dl.a9/0RORY LAY  Red Al gRUAA 510
"$3 Saafllu-e” - el aorR s ud s3d O 3+l
sAWEA 613 dl.01/10/R0R% -1 A% $3d. B+ 2uAUA WA 20
Wil ooie uel Rl ud s el @l Asui wuda WH
ol sRUEA and U2 2l §5H  SaUmL 204 dl ~dRd

ens 24 ¢9.

sEl WAl &d dal AR adsls qani  awd,
AR Ul st Al 4 G2 2 AUl sl G, disid
ol$lol cyqaml [z 24l € d W2 2RIMIA ALsSAULL UL
sl SU dH 2w uEWdd WAd 0. SRAS SWEL
wald  [Reaid  qduR swwel gsal 9L
A%RRAUR Al SASL SUE AABWIRS ol vy s
LAl © 24 ol d UYL 4 sAML wud dl Qlsid iSla

S8 A s

il Qe B4 w9, dlst Asi-l ds £BUARL sl

2Y 5190 ).

(R) sl Al ¢58ldl uA AU aanl  asA dl,
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AR wid  s3d @aldd 9. sdwdl wAdl 2od s
e slwGl-u -l e us il WH wH AS
apual dleflrdl  dud v eidl widA. wAdl sidul
ARMA - 4dl  ds  sual Al &R Wa «d)
AU w2l uuu vl ole W wAdl eruq 2Rl
dRd sdlueld Asll Ayel 54 Ysaadi  wnda el Gd-
Sl 9dl vt As suual Al 2adend  avua 9.

M, AR eid, 51 s3WEA urd €l v

a8, R adgis daa avll, d- WsAA- e 2l

-

yer oy oeidl il A4 Gulid 2w welad 9
AongllaAsa Sragir2 ws2—1¢ ¢ Al ECE
13¢ ML oendd utd i u ua qd daa ©.

[138. Dishonour of cheque for insufficiency, etc., of funds in
the account. —Where any cheque drawn by a person on an
account maintained by him with a banker for payment of any
amount of money to another person from out of that account for
the discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank,
such person shall be deemed to have committed an offence and
shall, without prejudice to any other provisions of this Act, be
punished with imprisonment for [a term which may be
extended to two years], or with fine which may extend to twice
the amount of the cheque, or with both:

sdlael dkd  anddl pud s . agui

YA 2 31 cusida-ll ol Slal 9di SR ¢ 3w
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gt ussik wda qdl. duy sdlaeld el
gl »sdl 2004 Al gl 200l Wik 2418 WS wAs2 dl
ofl. A AU AU saH— ¥oa -l FlRraS L ud uual ~uAidld
udl el A ddl 20U A AL USR dUL A U
slall slld adl 8flsa e avll wwR %L 2RI andz-l 81

asaadi  [esn ona dan Aoeudl 4 2uRdlA ag we

s ASIA 5 54 d susld UM, DL BF) Vijayan Versus

Sadanandan K. 2009 (0) AIJEL-SC 43559 L SlElHi UE]]

P

23 ML adis 3 © 3,

23. Having regard to the views expressed hereinabove, we hold
that while awarding compensation under Sec. 357(3) Cr.P.C., the
Court is within its jurisdiction to add a default sentence of
imprisonment as was held in Hari Singh's case (supra).

gl M. Ul HELA BURASA 53d vAdIS LA
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