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(23.) Rule 11 of Or. VIl lays down an independent remedy made
available to the defendant to challenge the maintainability of the suit
itself, irrespective of his right to contest the same on merits. The law
ostensibly does not contemplate at any stage when the objections can
be raised, and also does not say in express terms about the filing of a
written statement. Instead, the word 'shall' is used clearly implying
thereby that it casts a duty on the Court to perform its obligations in
rejecting the plaint when the same is hit by any of the infirmities
provided in the four clauses of R. 11, even without intervention of the
defendant. In any event, rejection of the plaint under R. 11 does not
preclude the plaintiffs from presenting a fresh plaint in terms of R. 13.

(25.) When the averments in the plaint are considered in the
background of the principles set out in Sopan Sukhdeo's case (supra),
the inevitable conclusion is that the Division Bench was not right in
holding that Or. VII R. 11 of Civil Procedure Code was applicable to the
facts of the case. Diverse claims were made and the Division Bench
was wrong in proceeding with the assumption that only the non-
execution of lease deed was the basic issue. Even if it is accepted that
the other claims were relatable to it they have independent existence.
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Whether the collection of amounts by the respondent was for a period
beyond 51 years need evidence to be adduced. It is not a case where
the suit from statement in the plaint can be said to be barred by law.
The statement in the plaint without addition or subtraction must show
that is barred by any law to attract application of Or. VII R. 11. This is

not so in the present case.

stiHelR AMHSIE €dil Fatehji & Company Versus L.M.Nagpaletl S214i
A 241dd YsIEl 5 AIR 2015 SC 2301 uz ulRes 2d & d S
YsleHi s21dd 8 5,

(7.) The fact that the plaintiffs were put in possession of the property
agreed to be sold on the date of agreement itself would not make any
difference with regard to the limitation of filing the suit for specific
performance. In fact both the courts below have rightly held that Article
54 of the Limitation Act does not make any difference between a case
where possession of the property has been delivered in part
performance of the agreement or otherwise. In the same way the
courts below have also concurrently held even if any permission is to
be obtained prior to the performance/completion of the contract, the
mere fact that the defendants have not obtained the said permission
would not lead to inference that no cause of action for filing the suit for
specific performance would arise. Further it is also not the case for
postponing the performance to a future date without fixing any further
date for performance. The last extension for a period of six months
w.e.f. 1.8.1976 sought for by the defendants expired on 1.2.1977. The
present suit seeking for specific performance was filed by the plaintiffs

on 29.4.1994, much beyond the period of three years.

(8.) Yet another circumstance was pointed out to prove the laches on
the part of the plaintiffs. The sons of the second defendant filed a suit
in July 1985 against defendants 2, 3 and the plaintiffs seeking for

declaration that the present suit property is their ancestral joint family
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property and the sale made by the defendants in favour of the plaintiffs
be declared as null and void. The plaintiffs herein contested the said
suit and it came to be dismissed on 5.4.1989. The suit for specific

performance was not filed within three years from the said date also.

(9.) The plaintiffs averred in the plaint that the last and final cause of
action accrued and arose to them after August 1991 when the
defendants succeeded in hiding themselves and started avoiding the
plaintiffs and the cause of action being recurring and continuous one,
they filed the suit on 29.4.1994. As already seen the original cause of
action became available to the plaintiffs on 2.12.1973, the date fixed for
the performance of the contract and thereafter the same stood
extended till 1.2.1977 as requested by the defendants. Though the
plaintiffs claimed that oral extension of time was given, no particulars
as to when and how long, were not mentioned in the plaint. On the
other hand even after knowing the dishonest intention of the sons of
the second defendant with regard to the suit property in the year 1985,
the plaintiffs did not file the suit immediately. The suit having been filed
in the year 1994 is barred by limitation under Article 54 of the Limitation
Act.

Bualsd 2l s3) A S gaaaﬂ:ﬂ 5210d RKiegd 2MAH102) .
BuRlsd Al s3) A S g&aaﬂui s210d [Head AHofAI2 Al §SHH
2l s2uMi 24109 8. Gualsd AUl s3] A S g&aaﬂm s210d (Fiedid

ldoll &12) Uell EIdIHI A éﬁmo\; olyy Ll Hiolg €.

(q0.?) digl d§ ol yooiell SA YsiERA Y s2AMI Add O, AR S
YsIerRA Hiotyds d1d daiHi A41dd ©.

®* aiHelr weid &1gsIE €dirl Shantaben Nathabhai Patel Versus

Mihirkumar Mansukhbhai Patelsil S214i AudiHi AH1dd Ysiel S 2023

(0) AIJEL-HC 245954 u2 uRiegl 2d 8 d 5 YsIEMi s21dd 8 5,
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plaint which relies upon documents having evidentiary value cannot be
rejected as lacking cause of action. held, settlement deed conveyed
intention of parties to treat registered document between them as
deemed non est and undertaking by defendant to re-convey property
either to plaintiffs or to anybody as directed by plaintiffs - considering
settlement deed, it becomes clear that said deed does not create or
extinguish any right or interest in property, rather parties have agreed
to enter into a re-conveyance document which will extinguish rights of
defendant and create a right of plaintiffs or their parties, as the case
may be, in property in question - hence, document in question falls in
exception of S. 17(2)(v) not requiring compulsory registration and
whereas consequentially document would be entitled to be admissible
in evidence - Civil Court had completely erred in coming to conclusion
that document i.e. settlement deed was inadmissible in evidence since
it was not registered and consequently rejecting plaint as lacking cause
of action - Civil Court had gravely erred in rejecting plaint by holding
that the same does not disclose a cause of action under Or. 7 R. 11(a)
of CPC

sfiHelR AMSIE €diRl Sri Biswanath Banik Versus Sulanga Bosest
SAHI AMAHI AH1Ad Yslel s 2022 (0) AIJEL-SC 68538 uz uRie

2d 8 d SA YsIEMi s21dd © S, held, when suit is for a decree of

permanent injunction and it is averred that plaintiffs are in possession
of suit property pursuant to agreement and thereafter, they have
developed land and that they are in continuous possession since more
than twelve years and they are also paying taxes to Corporation, cause
of action can be said to have arisen on date on which possession is
sought to be disturbed - if that be so, suit for decree for permanent
injunction cannot be said to be barred by limitation - it is settled
proposition of law that plaint cannot be rejected partially - in present
case, while holding that suit is barred by limitation, High Court has
considered only averments made and has not considered entire plaint
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averments - while considering an application under Order 7 Rule 11
CPC, Court has to go through entire plaint averments and cannot reject
plaint by reading only few lines/passages and ignoring other relevant
parts of plaint — eve otherwise, reliefs sought are interconnected -
whether plaintiffs shall be entitled to any relief u/s. 53A of Transfer of
Property Act or not has to be considered at the time of trial, but at this
stage it cannot be said that suit for relief sought u/s. 53A would not be
maintainable at all and therefore plaint is liable to be rejected in
exercise of powers under Order 7 Rule 11 CPC.

stiHelR YUHSIE €dlzl Rame Gowda (D) By Lrs. Vs. Varadappa Naidu
(D) By Lrs. ofl S214i 24diHi 41dd YsIEl S 2003 (0) AIJEL-SC 23528

U2 uRied 2Ad ©® a sA Ysleri s2dd 8 S, Indian Law well

established person in settled possession has right to possession and
cannot be dispossessed even by owner of property except by recourse
to law - held, respondent found to be in settled possession of property
although he failed in proving his title - even defendant failed in proving
his title over suit-land - Trial Court rightly protected the established
possession and restrained attempted interference on basis of

possession, leaving question of title open

BuRlsd Al s3]l A S YsleRAIHi s21Ad Riggld Mo .
Ued éldoll &l uzell gldiell (AoId +Edl &ldig) otHUd Hielg 9.
AIERAIRA eldel 1) ldidiol] Hldsdell Glaivd U2 A8 21U s21241
[AAY  HHEUIZ) HIZ €ld) s2d 8. dIERAIA  ASUH  YxBRAciail
seloilal AR 21U uai [aidea] s2d oell. xell &ldell eldiall &SISd

dell A2 A2 é\cug; o1yl Hiog 8.

diglRA [ei2iiell 3/a el 2y s2d eldiioll adletol 14 eiyall ol ©

daA Adl A2 €1didio]) oHlol oid) 2Hal AH[deiIvd Usiel] éﬁmg vel 9.



Page 13 of 19 20.[€.3.¢l.acg /023

UE JIERA EIdI AHRYell VRl ol qg ofl 2101 Uzl (4) Hi eldidiol] a¥lat eid]
Aol A[Ade1v uRdel] 811 Yol 22d¥Hi doigld sl U= sl s2d &ldig

AU el A1 8.

(qq.q) Bulsd Al 53] d [Aoid) @&l Adi eldidiol]l a3Hlet oid) 2u2dell  &ldiel
e el A0 8. qell JyRid 2eteRil Asedll san ¥3 dAd adl w332

gl 9. ¥ ol Hovol 0.

Section 43.

Restriction on transfers of land purchased or sold under this Act. -

[(1) No land or any interest therein purchased by a tenant under section
17B, 32, 32F, 32-1. [*], [32U, 43-1D or 88E] or sold to any person under
section 32P or 64 shall be transferred or shall be agreed by an instrument in
writing to be transferred, by sale, gift, exchange, mortgage, lease or
assignment, without the previous sanction of the Collector and except in
consideration of payment of such amount as the State Government may
bygeneral or special order determine; and no such land or any interest,
therein shall be partitioned without the previous sanction of the Collector]:
[Provided that no previous sanction of the Collector shall be required, if the
partition of the land is among the members of the family who have direct
blood relation or among the legal heirs of the tenant:

Provided further that the partition of the land as aforesaid shall not be valid if
it is made in contravention of the provisions of any other law for the time
being in force:

Provided also that such members of the family or the legal heirs shall hold
the land, after the partition, on the same terms, conditions and restrictions as
were applicable to such land or interest therein purchased by the tenant or
the person.]

[(LA) The sanction under sub-section (1) shall be given by the Collector in
such circumstances and subject to such conditions, as may be prescribed by
the State Government.]

[(LAA )] Notwithstanding anything contained in subsection (1), it shall be
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lawful for such tenant] or a person to mortgage or create a charge on his
interests in the land in favour of the State Government in consideration of a
loan advanced to him by the State Government under the Land
Improvement Loans Act, 1983, the Agriculturists’ Loans Act, 1984, or the
Bombay Non-agriculturists’ Loans Act, 1928, as in force in the State of
Guijarat, or in favour of a bank or co-operative society, and without prejudice
to any other remedy open to the State Government, bank or co-operative
society, as the case may be, in the event of his making default in payment of
such loan in accordance with the terms on which such loan was granted, it
shall be lawful for the State Government, bank or co-operative society, as
the case may be, to cause his interest in the land to be attached and sold
and proceeds to be applied in payment of such loan.

Explanation.For the purposes of this sub-section, "bank" means

(a) the State Bank of India constituted under the State Bank of India Act,
1955;

(b) any subsidiary bank as defined in clause (k) of section 2 of the State
Bank of India (Subsidiary Bank) Act, 1959;

(c) any corresponding new bank as defined in clause (d) of section 2 of the
Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970;
(d) the Agricultural Refinance and Development Corporation, established
under the Agricultural Refinance and Development Corporation Act, 1963.]
(1B) Nothing in sub-section (1) 4 [or(1AA)]shall apply to land purchased
under section 32, 5 [32 F or 64] by a permanent tenant thereof, if prior to the
purchase, the permanent tenant, by usage custom, agree mentor decree or
order of a court, held a tranferable right in the tenancy of the land.]

[(AC)The land to which sub-section (1) applies and for which no permission
is required under sub-section (1) of section 65B of the Bombay Land
Revenue Code, 1879 for use of such land for a bonafide industrial purpose
may, notwithstanding anything contained in sub-section (1) of this section,
be sold without the previous sanction of the Collector under sub-section (1)
but subject to payment of such amount as may be determined by the State

Government under sub-section (1).]
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(2) [Any transfer or partition, or any agreement of transfer, or any land or any

interest therein] in contravention of sub-section (1) 7 [or sub-section (1C)]

shall be invalid.]

(aq.?)

ylaaigl ds eldell 242y U= ol yaoioll Sy YsIERA 2% SRAM

AHIAM 9. AER SA gsmaﬂ Hldgds da10 AdiHi A10d 9.

sfHEIR dvRid &lgsId ezl Vijaybhai Shambhubhai Patel Versus
Sushilaben Dayalbhai o1l S24i §AudiHi 241dd Ysiel 52021 (0) AIJEL-
HC 244418 u2 ulRieg) 2d 8 d Sy YsieHi s21dd 8 5,

In the case of Hasvantbhai Chhanubhai Dalal V. Adesinh Mansihn
Raval and ors. reported in 2019 (2) GLH 357, wherein the court was
concerned with the question whether the agreement for sale of a new
tenure land hit under section 43 of the tenancy act can be specifically
enforced and performed. In paragraph 111, the Court held as under :-
"[1] The suit for specific performance of contract based on an invalid
agreement of sale hit by Section 43 of the Tenancy Act, 1948, is not
maintainable in law. If the agreement is rendered invalid under Section
43 of the Bombay Tenancy and Agricultural Lands Act, 1948, such
agreement is incapable of being specifically enforced. If the agreement
of sale itself is invalid, no decree for specific performance can be
passed by the Trial Court. Section 14(1)(c) of the Specific Relief Act
provides inter alia that a contract, which is in its nature determinable,
cannot be specifically enforced. In such circumstances, the suit for
specific performance of agreement of sale has rightly not been
decreed.

[2] Even otherwise, independent of the issue of Section 43 of the Act,
1948, the plaintiff has not been able to make out any case for grant of
decree of specific performance of contract based on an invalid
agreement of sale."

The present case also stands covered by the ratio laid down in the
case of Ganpatlal Manjibhai Khatri V. Manguben Babaji Thakor,
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reported in 2019 JX (Guj.) 1122 , wherein in para 33 to 35 following
observations are made :-

"29. It is well settled that the jurisdiction to order specific performance
of contract is based on the existence of a valid and enforceable
contract. Where a valid and enforceable contract has not been made,
the Court will not make a contract for them. Specific performance will
not be ordered if the contract itself suffers from some defect which
makes the contract invalid or unenforceable. The discretion of the
Court will not be there even though the contract is otherwise valid and
enforceable. (See Satish Kumar V. Karan Singh & Anr., Civil Application
No0.7385 of 2013, decided on 21st January, 2016

L sllHEIR  J¥=Id elgsié edirl Ganpatlal Manjibhai Khatri Versus
Manguben Babaji Thakor oll S2e¥i AHaiHi A1de Yslel s 2019

AlJ_GJ 241533 uz ulRegl 2d 8 a s Ysiei s21dd 8 s, Court

below rejected plaint on the ground that suit filed by plaintiff for specific
performance of contract based on an agreement to sell is time barred -
whether plaint is liable to be rejected on the ground that suit for specific
performance of contract based on an illegal or invalid agreement to sell
hit by S. 43 of the Act, 1948 is not maintainable - held, for the purpose
of rejecting plaint under Order 7 Rule 11, relevant facts for deciding an
application thereunder are the averments made in plaint - defence of
defendant is inconsequential - averments made in written statement
are also inconsequential - it would be within the jurisdiction of Civil
Court alone to determine whether agreement on the basis of which suit
for specific performance is instituted is a valid agreement or not - plaint
is liable to be rejected mainly on ground that suit for specific
performance based on an illegal or invalid agreement to sell is not

maintainable as such a contract is not enforceable.

(qa.3) sfHEIR J¥2id &lgsié ediRl Decd Shaikh Ismailbhai Hushainbhai

Through Lh Versus Vankar Ambalal Dhanabhai ol S2iHi AIudIHi A41Ad
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YsIEl S 2024 (0) AIJEL-HC 247772 u= ulRiegl ea © d S2e YsielHi s21dd
8 s,

Conclusion:-

152 In view of the above discussion from all angles of the matter, we
endorse the ratio of the decisions of this Court in Hasvantbhai Chhanubhai
Dalal versus Adesinh Mansinh Raval and others; Ganpatlal

Manijibhai Khatri Vs. Maguben Babaji Thakor ; Vijaybhai Shambhubhai Patel
versus Sushilaben Dayalbhai Vijay versus Sushilaben Dayalbhai ;Hardikbhai
Harshadbhai Patel Versus Amarsang Nathaji as himself and as Karat and
Manager ; Naranbhai Kanjibhai Gajera versus Vinodbhai Shankarbhai Patel,
wherein it has been held that the trial Court shall be right in rejecting the
plaint under Order VII Rule 11 of the Code of Civil Procedure on the ground
that the suit for specific performance based on illegal and invalid agreement
for sale is not maintainable. The law laid down therein is a good law.

153 We are in respectful agreement with the decision of the Division Bench
in Naranbhai Kanjibhai Gajera (supra), holding that the Division Bench
decision in Amarben (supra) can be said to be per incuriam ignoring
statutory provisions and in view of the decision of another Division Bench
dated 21.06.2021 in Vijaybhai Shambhubhai Patel (supra), which was
challenged in Special Leave to Appeal (Civil) No.5124 of 2022, and which
has been dismissed vide judgement and order dated 10.11.2022 affirming
the Division Bench judgement in Vijaybhai Shambhubhai Patel (supra).

154 There is no other contrary decision placed before us.

155 The question of reference framed by us whether the plaint is liable

to be rejected under Order VII, Rule 11 of the Code of Civil Procedure
on the ground that the suit for specific performance of contract based

on _an illegal or invalid agreement to sell, hit by Section 43 of the

Tenancy Act, 1948, is not maintainable is answered in the

AFFIRMATIVE. The Reference is answered, accordingly.

Bualsd 2yl s3] A S g&aaﬂui 821Ad R1Egiid) @a) Adl dal
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JRId 2aleRil Ase, acse ol saH ¥3 dAA Adl YAR a3l o]
2dell &l @12 saserell ydiaidll [dell vHlel gdid2 e 2AS clEl.
eldell  €ldiHi €ldiol]l  ovdlel ARl A dlelivid - SRAIMT AIAM
IR eldidivl] aHle oid] 2ARd Mal AeR YHlol &didR S2Al A AaH
2120212l videll ydiedl Andd o &l ¥efl AR dllaivid/sIRa €l
JvRId 2oleRfl Ase acwe ol SEH 33 ol Gligl aisdl &ldig) Aol AER
s2IRell sieAR HHAAIZ] SRAAAl 219 GIg eisdl &ldis] AHMell 518

SHYQ Hioid B,

A, Bulsd AT s3] A aHH (G @@l Adl dell slHER vRiId
elgs\d edizl Decd Shaikh Ismailbhai Hushainbhai Through Lh Versus
Vankar Ambalal Dhanabhai o1l S2i3i 24udii 41dd Ysiel S 2024 (0) AIJEL-
HC 247772 yz ulRiesl 2dd 8 a SA YsieHi s21dd Regd gl adl
eldidioll o¥lel yd 0 ¥ didvid/s2i2 YR Algie 2
dIERAIRA eldel €1d) s3] e1didiul] aHlaioll s212011 [AAY Uidet HI2 ) S2d
8 A dllalvid S2dl Uadl AaiH AH1eN2)2lel] ydiedll AnddiHi 241dd o &l
dell AeR dlleiivid ¥ dIZW 2Ad 89 d dI2MW eldidiol]l wHlel oid]l A2d Y
sizell &ldig Uw qelig &l AR Cllativid/sRIR.ofl sIugA=el A1)
s2iqdl A3 &l Jvrid 2ol Asedll sau ¥3 ol gl eisdl &l 2AeR

UloiHdoll SIAEAR AHHAUIZ) g AS AH o).

Bualsd [ddgd Al s3] A Rl dIElRAIRA &idel €1d)l gldidio]
Hlasdell clistivid Uz A1ER W] 202 siRell [AAu +AHAUIZ] 19 YuRiElE
Hidld 8. &ldell eldiel AHAHATEl SIAEIel HIETSE Uy ol GilEl oiSdl &ldig]
dal eidell eid) [ciaffld AHAHATEHI eva 2Ad o Eldis] dIRRl AIMIHI
AHdd 8. dIElRAIRA eldal €1d] ASAN URBAciell Uk [sidea) s3) AU

Unelsicil A1 SATH S2d o é\cno\j) el 9. Bulsd 2l s2) A AHRAIR
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dIElRA ¥ S2A2 Y2 AR 2MMd 8 d didivid/sIR.q] SRRl AHAUIR)
s2iadl 249 €l JwRid 2eloRil Asedll saH ¥3 ol olg @S B, el
dIElRAl  Eldl AHRYHI ARV S2A HO EIE HNAU| &SSEIR Ofeidl o &l
A AN2NHI AlgAidNs 1€ ANAUl YRl dIEl ESSEIR Gleldl of &1l EIdI A2Y
[€aiell siRlaig) @lziell A1S2 © 3d aa(S)) 1edd 2e sdl oARNRAd welg

el &ldsll 42y U el [BaHi oAl Yovoiell cRiRlls gsH sRAUMI

2414 9.

o o o o
° o ° o

q. ulddigl ds 2y 2d sldell (s e ofl A=Y Y2 sRAMI A1 ©.

. [Ediell siRfuigl &iRiell 241S2 © 3d qa(Sl) AHoud diglall €ldl A2y &l
Javrid 2ealefl Ase, acyc del AMA HAlelell SRAEI OllE eisdl &1

diglAell €1d1 242 2€ S2AIH| AHId .
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O O O

BuRlsd gsH AHINAY dl. A0 HIE SUBHIZ] 2Ael 0% o1l AY vicd] HeEIAdH

diil Aci0id) Hi2) 28] s3a wigR sl

HHEIJIE

dl.al/oR/0 (GigR1 sAYuicid 2ligl )
viaHi AlEs Ala22 Aldlg e,
HHEIUIE (A1)
Yy SIS o, YN0OCUW



