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Ap[.(d.m&.n>.: 196/2023

ai>k 19 Y) rj& arJ lgt h&km

{1} p\(tvid)  tf[<  hiln)  arJ  (dvin)  kiy<vih)  wirini  ai[D<r  7  $l  11

aºvy[ rj& kr) hiln) arJmi> jNiv[l kirNi[sr vid)n) divi arJ rd krvi

arj kr[l C[.

{2} p\(tvid) tf[< rj& Yy[l hiln) arJ v>ciN[ l)w). p&nrivt<n TiLvni h[t&Y)

hiln) arJni tmim kYni[ p&n: ah) lKvimi> aiv[l nY). p\(tvid)ai[a[ hiln)

arJmi> divi arJ rd krvi miT[ m&²yRv[ jNiv[l C[ k[,  vid) j[ biniKt pr

aiwir riK[l C [ t[ ti.28/02/2009 ni ri[jni[ C[ an[ t[ biniKT n>. 1 Y) 6 ni

k&lm&KRyir  B)KiBie  psiBiea[  tYi  w(mOqib[n[  kr)  aip[l  C[.

vid)a[ j[ biniKt upr aiwir riK[l C[ t[ ti. 28/02/2008 ni ri[j ai jm)nni

r[vºy&  r[k<Dmi>  p\(tvid)ai[ni  nim  diKl  Yy[l  n  hti

an[ t[ r)t[ jiea[ ti[ vid)n[ divi[ diKl krvin& ki[e kirN upA)Yt Yy[l nY).

vid) j[  tir)K[  biniKt Yyin&  jNiv[  C[  t[  tir)K[  vid)ni nimi[  r[vºy&  r[k<Dmi>

diKl Yy[l n hti. vid)a[ hilni[ divi[ sn[ 2008 ni biniKtni aiwir[ kr[l

C[ an[ divi[ sn[ 2023 n) silmi> kr[l C[. a[Tl[ k[, biniKt Yyini aiSr[ 15

vP< bid kr[l C[. biniKtn) Srt n>>. 4 ji[vimi>  aiv[  ti[  biniKtn) m&dt 10

misn) riKvin& nkk) kr[l C[. aim, vid)a[ hilni[ divi[ 12 vP< bid diKl kr[l

C[.  j[Y) vid)ni divini smymyi<di aiT)<kl 58 ni[ biw nD[ C[. vid)a[ rj& kr[l

dAtiv[J  p&rivi  ji[ti  sdr  jm)n  nv)  an[  a(vBi¶y  Srtn)  C[  a[Tl[  k[,

gNi[twiri klm 43 m&jbn nv) Srtn) jm)nni[  biniKt k[ ki[epN p\kirni

kriri[  Ye Sk[ nh) an[ ji[  krvi hi[y ti[  t[  a>g[  kl[kTr~)n) p&v<  prving)

ji[ea[ p>rt& hilni (kAsimi> aiv) ki[e m>j&r) m[Lv[l n hi[vin) hk)kt pN (bn

tkrir) C[.  j[Y) vid)ni divin[ gNi[t wirin) klm 43 ni[ biw nD[ C[.  j[Y)



Page 2 of 19 Ap[.(d.m&>.n>.196/2023

vid)n) divi arJ (dvin) kiy<vih) wirini ai[D<r 7 $l 11 {a[} tYi {D)} n)

ji[gvie m&jb divi[ rd krvi arj kr[l C[.

{3} hiln) arJ sim[ vid) px[ ai>k 21 Y) jvib rj& krvimi> aiv[l C[. sdr

vi>wi  jvibn)  (vgti[  v>ciN[  l[vimi>  aiv[l  C[.  sdr  vi>wi  jvibmi>

vid)a[ m&²yRv[ jNiv[l C[ k[, ai kimni p\(tvid)ai[a[ diviviL) m)lkt upri>t

t[ai[n) aºy m)lktn[ aD)n[ aiv[l C[ t[ m)lkt a>g[ sdr biniKT h[qL ge

ti.31/07/2020 ni ri[j rJAT<D v[ciN dAtiv[j s)ryl n>. 10143 Y) vid)n)

trf[Nmi> kr) aip[l C[.  divi arJni p[ri n>. 9 tYi 11 t[mj 13 mi> jNiv[l

(vgti[  ¹yin[  l[ti  divi  arJn[  smymyi<di  kiydini[  biw  nDti[  nY).  hilni

p\(tvid)ai[a[  h[rkiyd[sr  r)t[  vw&  $p)yi  dS  liK  p&ri  g[rkiyd[sr  mi>gN)

krvin) siY[ siY[ vid)n) trf[Nmi> diviviL) m)lktni[ rJ. v[ciN dAtiv[j kr)

aipvi ApOT eºkir kr)  p\(tvid)  n>.  1/8 nia[  p\(tvid)  n>.  1/2 n)  trf[Nmi>

(bnav[J hkk uqiv) l[vini[ l[K sbrJAT^ir kc[r)mi> ni[wiv) t[n) r[vºy& r[k<Dmi>

tkrir) ni[w n>. 8435 diKl krivti vid)a[ sRvr[ ti.12/05/2023 ni ri[j l[(Kt

vi>wi rj& kr) upri[kt tkrir) ni[w n>. 8435 n[ tkrir) k[s n>. 8413 aipvimi>

aiv[l  C[.  j[Y)  vid)ni  divin[  smymyi<dini[  biw  nDti[  nY).   hilni  tmim

p\(tvid)ai[ trf[ rj& kr[l s).p).s). ai[D<r 7 $l 11 n) arJ rj& Yy[l nY).

hilni p\(tvid) n>. 1/1 Y) 1/10 p]k) k[Tlik p\(tvid)ai[ trf[ j hiln) arJ rj&

Yy[l C[. t[ aiwir[ pN divi arJ rd Yvipi#i nY). j[Y) hiln) arJ Kc< s(ht

rd krvi arj kr[l C[.

{4} hiln) arJ prRv[ ai kimni p\(tvid) tf[< ai>k 27 Y) l[(Kt dl)li[ rj&

krvimi>  aiv[l C[.  sdr l[(Kt dl)li[ni  tmim kYni[  ¹yinp&v<k  v>ciN[  l[vimi>

aiv[l C[. p&nrivt<n TiLvini h[t&Y) sdr tmim l[(Kt dl)li[ni kYni[ p&n: ah)

lKvimi> aiv[l nY).
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{5} hiln) arJ prRv[ vid) tf[< ai>k 31 Y) l[(Kt dl)li[ rj& krvimi> aiv[l

C[. sdr l[(Kt dl)li[ni tmim kYni[ ¹yinp&v<k v>ciN[ l[vimi> aiv[l C[. p&nrivt<n

TiLvini h[t&Y) sdr tmim l[(Kt dl)li[ni kYni[ p&n: ah) lKvimi> aiv[l nY). 

{6} uBy pxkiri[n)  rj&aiti[  lx[  l)w)  tYi  tmim  k[s  p[ps<  v>ciN[  l[vimi>

aiv[l C[. hiln) arJni (nN<y sir& si[p\Ym (dvin) kiy<r)t) s>(htin) ai[D<r 7

$l 11 ni kiydini p\b>wi[ ¹yin[ l[vi j&$r) bn[ C[.

(dvin) kiy<r)t) s>(hti ai[D<r 7 $l 11 :-

{a[} divi arJmi> divin& kirN jNivvimi> aiv[l n hi[y.

{b)} jyir[ didn) (km>t ai[C) ai>kvimi> aiv[l hi[y

{s)} jyir[ didn) (km>t bribr ai>kvimi> aiv) hi[y, p>rt& divi[ ai[Ci AT[Àp p[pr 

pr lKvimi> aiv[l hi[y an[ adilt[ vid)n[ (nyt smymi> j$r) AT[Àp p[pr 

p&ri[ piDvi jNiv[l hi[vi Cti> vid) t[m krvimi> (nOfL jiy.

{D)} divi arJmi> lK[l mjk&r uprY) a[m jNiy k[, ki[e kiydiY) divi[  

clivvini[ biw aiv[ C[.

{e} jyir[ divi arJ b[ nklmi> rj&  krvimi> aiv[l n hi[y.

{a[f} jyir[ vid) ai[. 9 $. 2 an[ 3 n) ji[gvieai[n& piln krvimi> (nOfL jiy

........... ti[ divi arJ ni-m>j&r krv) ji[eS[.

{7} (dvin) kiy<r)t) s>(hti ai[D<r 7 $l 11 ni p\b>wi[ v>ciN[ l[vimi> aiv[  tYi

(v(vw  k[s  c&kidiai[mi>  p\(tpi(dt  Yy[l  (s¹witi[  lx[  l[vimi>  aiv[  ti[  (dvin)

kiy<r)t) s>(htini ai[D<r 7 $l 11 n) arJni[ (nN<y divini ki[epN tbkk[ Ye

Sk[ C[. (dvin) kiy<r)t) s>(hti ai[D<r 7 $l 11 h[qLn) arJni[ (nN<y krt)

smy[  vid)  px  ¹viri  t[mn)  divi  arJmi>  krvimi>  aiv[l  px  (nv[dn  j

¹yin[  l[vini  hi[y  C[.  (dvin)  kiy<r)t)  s>(htini  ai[D<r  7  $l  11  n)

arJni[  (vcirNi krt)  vKt[  kiT[<<  divi  arJmi>  krvimi>  aiv[l dr[k (nv[dn

{Averment} n& (vÆl[PN krv&  ji[ea[. sdr p\(tpi(dt Yy[l (s¹witi[  lx[  le
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hiln) arJ t[ p(rp\[Æymi> k[Tl[ a>S[ aiv[ C[ t[ ji[eS&>. 

{7.1.} smy myi<di  kiydi[,  1963 ni p(r(SOT aiT)<kl 54 mi>  n)c[  m&jbn) ji[gvie

krvimi> aiv[l C[.

aiT)<kl 54:-

krirn&  (vS[P  piln

krivvi miT[

3 vP<. krirni  aml  miT[  (nyt

Yy[l  tir)KY)  aYvi

ji[  krirni  aml  miT[  ki[e

tir)K  (nyt  Ye  n  hi[y,

ti[  krirni[  aml

krvini[  eºkir  krvimi>

aiÄyi[  C[  a[v)  vid)n[  jiN

Yiy RyirY).

smy myi<di kiydi[, 1963 ni p(r(SOT aiT)<kl 58 mi> n)c[ m&jbn) ji[gvie

krvimi> aiv[l C[.

aiT)<kl 58:-

aºy  ki[epN  p\kirn&

Xipn m[Lvvi miT[

3 vP<. jyir[ divi[  krvini[ a(wkir

p\Ym uRpºn Yiy RyirY).

{8} hiln)  arJni  (nN<y  sir&  diviarJ,  rj&  Yy[l  dAtiv[J  aiwiri[

¹yinp&v<k v>ciN[ l[vimi> aiv[l C[. divi arJ v>ciN[ l[ti vid) px[ (nv[dni[ kr[l

C[  k[,  vid)ai[  mh&<m  v[liBie c[liBieni s)w)  l)T)ni  virsdiri[  C[.  vid)ai[ni

(pti/p(ta[ ai kimni p\(tvid)ai[ p]k) Sirdib[n, eºkib[n, n)$b[n, S(mO<qib[n,

a>jnib[n, dxib[nniai[ni k&lm&KRyir B)KiBie psiBie uf[< prsi[tmdis pT[l

yin[  hilni  p\(tvid)  n>.  ¼  tYi  w(mOqib[nniai[ni  k&lm&KRyir  c>Q^ki>tBie
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nin&Bie pT[lniai[ pis[Y) D)AT^)kT amdividni sbD)AT^)kT amdivid {ai[Qv}

ni til&ki[ dAki[eni mi[j[ gim B&LviD)n) s)mni Kiti n>. 53 ni j&ni ¾li[k/sv[< n>.

280 {nvi[  ¾li[k/ r[.sv[< n>. 306} n) 0 – 38- 06 yin[ 3806 ci[.m). jm)n tYi

Kiti n>. 54 ni j&ni[  ¾li[k/sv[< n>. 278 {nvi[  ¾li[k/r[.s.n>. 1136} n) 0 – 38-

45 yin[  3845  ci[rs m)Tr jm)n a>g[  ni[Ti[riez biniKt vid)ai[ni  (ptin)

trf[Nmi> ti.28-02-2008 ni ri[j kr) aip[l C[.  vid)ai[ni (ptia[ biniKt kr)

aipniriiai[n[ $i.9,10,000/- kr) aip[l C[. sdr biniKtn) Srt n>. 3 m&jb

jm)ni[ni TieTl kl)yr Yy[Y) bik)ni[  v[ciN dAtiv[j rJAT^r v[ciN dAtiv[j

smy[  aipvini[  hti[  an[  biniKtn) m&dt j[  t[  smy[  10 misn) riK) v[ciN

av[jn) 50 Tki rkm j&lie 2008 s&w)mi> c&kv) aipvin) ht). ai smy[ drÀyin

vid)ai[a[ divi arJni p[rig\if n>. 02 mi> jNiv[l b>n[ jm)ni[n& TieTl kl)yr

sT)f)k[T liv) aipvin& ht&. D)AT^)kT amdividni sbD)AT^)kT amdivid {ai[Qv}

ni dAki[eni mi[h[ gim B&vilD)n) s)mni Kiti n>. 1283 {j&ni[ sv[< n>. 278} {nvi[

¾li[k/ r[.s.n>.  1136} n) 3845 ci[.m). {srLti Kitr sdr vN<n krvimi> aiv[l

jm)nn[ ai h&kmmi>  hv[  pC) diviviL) jm)n/ diviviL) m)lkt tr)k[  s>bi[wn

krvimi>  aiv[l  C[} jm)n  a>g[  p\(tvid)ai[  vid)ai[ni  (ptin)  trf[Nmi>

j[ t[ smy[ rJAT<D v[ciN dAtiv[j kr) aipvi asm<Y bn[l hti p>rt& vid)ni

(pti  pis[Y)  biniKt tYi  v[ciN av[j p[T[  k&l $i.17,20,000/-  m[Lv)  c&k[l

p\(tvid)ai[a[ mi]K)k $a[ pN ge ti.28-02-2008 ni ri[j kr) aip[l biniKt

krirn& bi´y rh) tYi g\iH riK) sdr diviviL) m)lktni[ sn[ 2008 n) silY)

Si>t, Kil), p\Ryx kbji[ Bi[gvTi[ vid)ai[ni mh&<>m (ptin[ s&p\t kr[li[. vid)ai[ni

kYn m&jb ai kimni p\(tvid)ai[ diviviL) m)lkt a>g[ gNi[twirin) klm 32

aºvy[ cilti[ hi[y hilni p\(tvid)ai[n) trf[Nmi> ti.09/06/2021 ni ri[j nm&ni

9 aºvy[n& p\miNp#i eAy& krvimi> aiv[l. j[n) ni[w tir|)K 15/09/2021 ni ri[j

r[vºy&  r[ki[D<mi>  p\miN)t  Yti  ti.21/10/2021  ni  ri[j  h&kmn)  asr  f[rfir

hkkp#ikmi>  aipvimi>  aivti f[rfir ni[w n>.  7792 Y) p\miN)t Yti diviviL)

(mlkt a>g[ TieTl kl)y Yy[l hi[vin& vid)ai[n[ jiNvi mL[l. diviviL) (mlkt
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nv) an[ a(vBijy Srt h[qL hilni vid)ai[ni nim[ r[vºy& r[k<Dmi> asr pim[l

C[. j[ j&n) Srtmi> tbd)l krvi j$r) tjv)j hiY wr) diviviL) (mlkt j&n)

Srtmi> f[rv) aip) vid)ai[n) trf[Nmi> v[ciN dAtiv[j kr) aipvi (vn>t) kr[l.

vid)ai[  hilni p\(tvid)ai[[n) shm(t an[ jiN h[qL diviviL) (mlktni[  Si>t,

Kil) an[ p\Ryx kbji Bi[gvTimi> C[. p\(tvid)ai[a[ g[rkiyd[sr r)t[ diviviL)

(mlkt  a>g[  $p)yi  ds  liK  p&rin)  mi>gN)  kr[l  C[.   diviviL)

m)lktni[  kbji[  Kil) krvi dbiN kr[l C[.  j[Y) vid)ai[n[  hilni[  divi[  diKl

krvin& kirN upAY)t Yti vid)ai[a[ hilni[ divi[ diKl kr) divi arJni p[ri

n>.  16 mi> mi>³yi m&jb  krirni (vS[P amlviL), kiym) mnieh&km (vg[r[n) didi[

ai kimni p\(tvid)ai[ sim[ frmivvi arj kr[l C[. 

{9} (nSin)  3/4  Y)  rj&  Yy[l  biniKtni[  krir  v>ciN[  l[ti  lKiv)  l[nir

tr)k[  vid)ai[ni  (pti  v[liBie  c[liBien&  nim  hi[vin&  jNiy  C[  tYi  lK)

aipniriai[ tr)k[ p\(tvid) n>. 1/1, 1/2,  1/9, 1/10, Sirdib[n tYi S(mOqib[n

psiBieni k&lm&KRyir tr)k[ p\(tvid) n>. 1/4 B)KiBie psiBie tYi p\(tvid) n>.

1/8 ni k&lm&KRyir tr)k[ c>Q^ki>tnin&Bie pT[lni nimi[ hi[vin& jNiy C[.  sdr

biniKtni pini n>. 7 pr hilni divin) diviviL) m)lkt j&ni[ sv[< n>. 278 n&

vN<n  Yy[l  hi[vin&  jNiy  C[.  p\(tvid)ni  kYn an&sir  hilni  p\(tvid)ai[ni

nimi[ diviviL) m)lktni r[vºy& r[ki[D<mi> ti.30/03/2023 ni ri[j diKl Yy[l C[.

j[Y)  vid)ai[n[  hilni p\(tvid)ai[  sim[  divi[  diKl krvin&  kirN uAY)t Yy[l

nY).  sdr  dl)l  miºy  riK)  Skiy  nh).  ji[  ki[e  esmi[  pi[tin)  m)lkt

prRv[ mil)k) tr)k[ vt<n krti hi[y an[ t[ $a[ ji[ ki[e lKiNi[ kr) aip[ ti[ sdr

lKiNi[ prRv[ sdr esmi[n[ p\(tri[wni[ biw uRpºn Yiy C[. j[Y) vid)ai[n[ hilni

p\(tvid)ai[  sim[  divin&  kirN uRpºn Yy[l n hi[vin) ai kimni p\(tvid)ai[n)

dl)li[ Tk) Sk[ t[m nY).

{10} (nSin) 3/4 Y) rj& biniKtni krir v>ciN[ l[ti p[ri n>. 3 mi> kYn Yy[l C[
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k[, v[ciN  viL)  jm)nn)  bik)n)  v[ciN  av[jn)  rkm  $p)yi  1688350/-”

a>k[  $p)yi  si[L  liK aqyis)  hjir  #iNsi[  pcis  p&ri  piki[  v[ciN dAtiv[j

vKt[  yin[  k[  v[ciNviL)  jm)nni  TieTl  kl)yr  an[  mirk[T[bl  Yy[Y)

tmi[ lKiv) l[nir[ c&kv) aipvini[ C[  Ryirbid p[ri n>. 4 mi> kYn Yy[l C[ k[,“

ai biniKtn) m&dt mis dsn) riKvin& nkk) kr[l C[. aij pC) j[ p[T[ bik)n)“

rkmmi>Y) 50 Tki pi>cmi> mis[ aipvini rh[S[  Ryirbid p[ri n>. 5 mi> kYn Yy[l“

C[  k[,  v[ciN viL)  jm)nn)  biniKtn)  m&dt  p&r)  Yiy  t[  ph[li  v[ciNviL)“

jm)nni TieTl kl)yr sT)f)k[T m[Lvvin) jvibdir) ami[ lK) aipniriai[n)

C[ an[ rh[S[  aim upri[kt biniKtn) tmim Srti[ a[k siY[ v>ciN[ l[vimi> aiv[“

ti[ diviviL) jm)nni biniKtn) m&dt p&r) Yiy t[ ph[li TieTl kl)yr sT)<f)k[T

sdr biniKt lK) aipniriai[a[ m[Lvvin& nkk) Yy[l hi[vin&  jNiy C[ p>rt&

sdr biniKtn) m&dt p&r) Yiy an[ Ryi> s&w) ji[ krir lK) aipniriai[ TieTl

kl)yr sT)<f)k[T n m[Lv[ ti[ S&> sdr biniKtn) smymyi<di kyi s&w) vwirvimi>

aivS[  t[  bibt[  ki[e  j ApOT kYn sdr biniKtmi>  krvimi>  aiv[l hi[y t[v&

jNit& nY). sdr biniKt ti. 28 f[b&air) sn[ 2008 ni ri[j krvimi> aiv[l C[.

sdr biniKtn) Srt n>. 4  an&sir biniKtn) m&dt 10 mis nkk) Yy[l hi[y

sdr  10  mis  p&N<  Yyi  bid  ai  kimni  vid)ai[ni  vD)l  v[liBie  c[liBie

k[  vid)ai[a[  sdr  biniKtn)  amlviL)  krvi  a>g[  ai  kimni

p\(tvid)ai[n[  ni[T)s aip[l hi[y t[  hk)kt pN jNit) nY).  sdr biniKtni

vN<n krvimi> aiv[l b)J jm)n ¾li[k n>. 280 n) jm)nn) (nSin) 3/6 Y) rj&

Yy[l   an&k\miN)ki  n>.  2  v>ciN[  l[ti  sdr  jm)nni[  v[ciN  dAtiv[j

ti.31/07/2008 ni ri[j ni[wN) Yy[l C[. Ryirbid pN Äyijb) smymi> ai kimni

vid)ai[a[  diviviL)  m)lkt prRv[  dAtiv[j ni[wN)  krivvi  a>g[  ki[e  kiy<vih)

kr[l n hi[vin& ApOT jNiy aiv[ C[. smy myi<Di kiydini aiT)<kl 54 v>ciN[ l[ti

krirni (vbS[P amlviL) miT[ #iN vP< (nwi<r)t krvimi> aiv[l C[. hilni divimi>

diviviL)  jm)nni  biniKt  prRv[  ApOTpN[  10  mis  (nwi<r)t  krvimi>  aiv[l

C[  an[ sdr m&dt vwirvi prRv[  ApOT kYni[  sdr biniKtmi>  Yy[l n hi[vin&
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jNiy C[. sdr biniKtmi> b[ jm)ni[n& vN<n Yy[l C[. j[ p]k)  ¾li[k n>. 280 n)

jm)nni[ ti.31/07/2008 ni ri[j v[ciN dAtiv[j Yyi[ RyirY) vid)n) Xinmi> b)J

jm)nni dAtiv[j ni[wN) krvi a>g[n) mih)t) hi[vin& minvin[ kirN[ rh[ C[. t[m

Cti> Äyijb) smymi> vid)ai[ trfY) ki[e kiy<vih) Yy[l n hi[vin& jNiy C[. ti.

31/07/2008 bid #iN vP<mi> hilni[ divi[ diKl Yy[l n hi[vin& ApOT jNiy C[.

{10.1} p\(tvid)  tf[<  smymyi<di  prRv[  n)c[  m&jbni  k[s  c&kidiai[  rj&  krvimi>

aiv[l C[. sdr k[s c&kidiai[ minp&v<k v>ciN[ l[vimi> aiv[l C[. 

 nimdir s&p\)mki[T< ¹viri Popat And Kotecha Property Versus State Bank

Of India Staff Associationni k[smi> aipvimi> aiv[l c&kidi[ k[ j[ 2005 (7)

SCC 510pr p\(s¹w Yy[l C[ t[ k[s c&kidimi> qriv[l C[ k[,

(23.)  Rule  11  of  Or.  VII  lays  down  an  independent  remedy  made

available to the defendant to challenge the maintainability of the suit

itself, irrespective of his right to contest the same on merits. The law

ostensibly does not contemplate at any stage when the objections can

be raised, and also does not say in express terms about the filing of a

written  statement.  Instead,  the  word  'shall'  is  used  clearly  implying

thereby that it casts a duty on the Court to perform its obligations in

rejecting  the  plaint  when  the  same  is  hit  by  any  of  the  infirmities

provided in the four clauses of R. 11, even without intervention of the

defendant. In any event, rejection of the plaint under R. 11 does not

preclude the plaintiffs from presenting a fresh plaint in terms of R. 13.

(25.)  When  the  averments  in  the  plaint  are  considered  in  the

background of the principles set out in Sopan Sukhdeo's case (supra),

the inevitable conclusion is  that  the Division Bench was not  right  in

holding that Or. VII R. 11 of Civil Procedure Code was applicable to the

facts of the case. Diverse claims were made and the Division Bench

was  wrong  in  proceeding  with  the  assumption  that  only  the  non-

execution of lease deed was the basic issue. Even if it is accepted that

the other claims were relatable to it they have independent existence.
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Whether the collection of amounts by the respondent was for a period

beyond 51 years need evidence to be adduced. It is not a case where

the suit from statement in the plaint can be said to be barred by law.

The statement in the plaint without addition or subtraction must show

that is barred by any law to attract application of Or. VII R. 11. This is

not so in the present case.

 nimdir s&p\)mki[T<  ¹viri Fatehji & Company Versus L.M.Nagpalni k[smi>

aipvimi> aiv[l c&kidi[ k[ AIR 2015 SC 2301  pr p\(s¹w Yy[l C[ t[ k[s

c&kidimi> qriv[l C[ k[,

(7.)  The fact that the plaintiffs were put in possession of the property

agreed to be sold on the date of agreement itself would not make any

difference  with  regard  to  the  limitation  of  filing  the  suit  for  specific

performance. In fact both the courts below have rightly held that Article

54 of the Limitation Act does not make any difference between a case

where  possession  of  the  property  has  been  delivered  in  part

performance  of  the  agreement  or  otherwise.  In  the  same  way  the

courts below have also concurrently held even if any permission is to

be obtained prior to the performance/completion of the contract,  the

mere fact that the defendants have not obtained the said permission

would not lead to inference that no cause of action for filing the suit for

specific performance would arise. Further it  is  also not the case for

postponing the performance to a future date without fixing any further

date for performance. The last extension for a period of six months

w.e.f. 1.8.1976 sought for by the defendants expired on 1.2.1977. The

present suit seeking for specific performance was filed by the plaintiffs

on 29.4.1994, much beyond the period of three years. 

(8.)  Yet another circumstance was pointed out to prove the laches on

the part of the plaintiffs. The sons of the second defendant filed a suit

in  July  1985  against  defendants  2,  3  and  the  plaintiffs  seeking  for

declaration that the present suit property is their ancestral joint family
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property and the sale made by the defendants in favour of the plaintiffs

be declared as null and void. The plaintiffs herein contested the said

suit  and it  came to be dismissed on 5.4.1989.  The suit  for  specific

performance was not filed within three years from the said date also.

(9.)  The plaintiffs averred in the plaint that the last and final cause of

action  accrued  and  arose  to  them  after  August  1991  when  the

defendants succeeded in hiding themselves and started avoiding the

plaintiffs and the cause of action being recurring and continuous one,

they filed the suit on 29.4.1994. As already seen the original cause of

action became available to the plaintiffs on 2.12.1973, the date fixed for

the  performance  of  the  contract  and  thereafter  the  same  stood

extended till  1.2.1977 as  requested  by  the  defendants.  Though  the

plaintiffs claimed that oral extension of time was given, no particulars

as to when and how long, were not mentioned in the plaint. On the

other hand even after knowing the dishonest intention of the sons of

the second defendant with regard to the suit property in the year 1985,

the plaintiffs did not file the suit immediately. The suit having been filed

in the year 1994 is barred by limitation under Article 54 of the Limitation

Act. 

upri[kt cci< kr) t[ k[s c&kidiai[mi> qriv[l (s¹wit S)ri[miºy C[.

upri[kt cci< kr) t[ k[s c&kidiai[mi> qriv[l (s¹wit an&sir j ai h&kmmi>

cci< krvimi> aiv[l C[. upri[kt cci< kr) t[ k[s c&kidiai[mi> qriv[l (s¹wit

hilni hiY prni divimi> s&>s>gt hi[vin& nm\pN[ minv& C[. 

{10.2} vid)  tf[<  n)c[  m&jbni  k[s  c&kidiai[  rj&  krvimi>  aiv[l  C[.  sdr  k[s

c&kidiai[ minp&v<k v>ciN[ l[vimi> aiv[l C[. 

 nimdir  g&jrit  hieki[T<  ¹viri  Shantaben  Nathabhai  Patel  Versus

Mihirkumar Mansukhbhai Patelni k[smi> aipvimi> aiv[l c&kidi[ k[ 2023

(0) AIJEL-HC 245954  pr p\(s¹w Yy[l C[ t[ k[s c&kidimi> qriv[l C[ k[,
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plaint which relies upon documents having evidentiary value cannot be

rejected as lacking cause of action. held, settlement deed conveyed

intention  of  parties  to  treat  registered  document  between  them  as

deemed non est and undertaking by defendant to re-convey property

either to plaintiffs or to anybody as directed by plaintiffs - considering

settlement deed, it becomes clear that said deed does not create or

extinguish any right or interest in property, rather parties have agreed

to enter into a re-conveyance document which will extinguish rights of

defendant and create a right of plaintiffs or their parties, as the case

may be, in property in question - hence, document in question falls in

exception  of  S.  17(2)(v)  not  requiring  compulsory  registration  and

whereas consequentially document would be entitled to be admissible

in evidence - Civil Court had completely erred in coming to conclusion

that document i.e. settlement deed was inadmissible in evidence since

it was not registered and consequently rejecting plaint as lacking cause

of action - Civil Court had gravely erred in rejecting plaint by holding

that the same does not disclose a cause of action under Or. 7 R. 11(a)

of CPC

 nimdir s&p\)mki[T<  ¹viri  Sri  Biswanath  Banik  Versus Sulanga Boseni

k[smi>  aipvimi>  aiv[l c&kidi[  k[ 2022 (0) AIJEL-SC 68538  pr p\(s¹w

Yy[l C[ t[ k[s c&kidimi> qriv[l C[ k[, held, when suit is for a decree of

permanent injunction and it is averred that plaintiffs are in possession

of  suit  property  pursuant  to  agreement  and  thereafter,  they  have

developed land and that they are in continuous possession since more

than twelve years and they are also paying taxes to Corporation, cause

of action can be said to have arisen on date on which possession is

sought to be disturbed - if that be so, suit for decree for permanent

injunction  cannot  be  said  to  be  barred  by  limitation  -  it  is  settled

proposition of law that plaint cannot be rejected partially - in present

case,  while  holding that  suit  is  barred by limitation,  High Court  has

considered only averments made and has not considered entire plaint
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averments - while considering an application under Order 7 Rule 11

CPC, Court has to go through entire plaint averments and cannot reject

plaint by reading only few lines/passages and ignoring other relevant

parts  of  plaint  –  eve  otherwise,  reliefs  sought  are  interconnected  -

whether plaintiffs shall be entitled to any relief u/s. 53A of Transfer of

Property Act or not has to be considered at the time of trial, but at this

stage it cannot be said that suit for relief sought u/s. 53A would not be

maintainable  at  all  and  therefore  plaint  is  liable  to  be  rejected  in

exercise of powers under Order 7 Rule 11 CPC.

 nimdir s&p\)mki[T< ¹viri Rame Gowda (D) By Lrs. Vs. Varadappa Naidu

(D) By Lrs. ni k[smi> aipvimi> aiv[l c&kidi[ k[ 2003 (0) AIJEL-SC 23528

pr  p\(s¹w  Yy[l  C[  t[  k[s  c&kidimi>  qriv[l  C[  k[,  Indian  Law  well

established person in settled possession has right to possession and

cannot be dispossessed even by owner of property except by recourse

to law - held, respondent found to be in settled possession of property

although he failed in proving his title - even defendant failed in proving

his  title  over  suit-land -  Trial  Court  rightly  protected the  established

possession  and  restrained  attempted  interference  on  basis  of

possession, leaving question of title open 

upri[kt cci< kr) t[ k[s c&kidiai[mi> qriv[l (s¹wit S)ri[miºy C[.

p>rt&  hilni  hiY  prni  divin)  (vgt  alg  hi[vin&  nm\pN[  minv&  C[.

vid)ai[a[ hilni[ divi[ diviviL) m)lktni biniKt pr aiwir riK) krirni

(vS[P  amlvir)  miT[  divi[  kr[l  C[.  vid)ai[a[  a[Dvz<  pz[Snni

kYni[ni[  aiwir riK) px (nv[dni[  kr[l nY). j[Y) hilni divin) hk)kt

tYi s>ji[gi[ alg hi[vin& nm\pN[ minv& C[.

{11} vid)a[  (nSin)  3/1  Y)  rj&  kr[l  diviviL)  jm)nni[  gim  nm&ni  n>.  7

v>cN[ l[ti sdr diviviL) jm)n nv) an[ a(vBijy p\kirn) hi[vin& jNiy C[.



Page 13 of 19 Ap[.(d.m&>.n>.196/2023

K&d vid)a[ divi arJni p[ri n>. 16 ni sb p[ri {a} mi> diviviL) jm)n nv)

an[ a(vBijy Srtn) hi[y j&n) Srtmi> tbd)l krvi prRv[ kYni[ kr[l hi[vin&

ApOT jNiy aiv[ C[.“

{11.1} upri[kt cci< kr) t[ (vgti[ lx[ l[ti diviviL) jm)n nv) Srtn)  hi[vin&

ApOT jNiy aiv[  C[.  j[Y) g&jrit T[nºs) a[kTn) klm 43 v>ciN[  l[v) j$r)

bn[ C[. j[ n)c[ m&jb C[.

Section 43.

Restriction on transfers of land purchased or sold under this Act. - 

[(1) No land or any interest therein purchased by a tenant under section

17B, 32, 32F, 32-I.  [*],  [32U, 43-1D or 88E] or sold to any person under

section 32P or 64 shall be transferred or shall be agreed by an instrument in

writing  to  be  transferred,  by  sale,  gift,  exchange,  mortgage,  lease  or

assignment,  without  the previous sanction of  the Collector  and except in

consideration of payment of  such amount  as the State Government may

bygeneral  or  special  order  determine;  and no such land or  any interest,

therein shall be partitioned without the previous sanction of the Collector]:

[Provided that no previous sanction of the Collector shall be required, if the

partition of the land is among the members of the family who have direct

blood relation or among the legal heirs of the tenant:

Provided further that the partition of the land as aforesaid shall not be valid if

it is made in contravention of the provisions of any other law for the time

being in force:

Provided also that such members of the family or the legal heirs shall hold

the land, after the partition, on the same terms, conditions and restrictions as

were applicable to such land or interest therein purchased by the tenant or

the person.] 

[(1A) The sanction under sub-section (1) shall be given by the Collector in

such circumstances and subject to such conditions, as may be prescribed by

the State Government.]

[(1AA )]  Notwithstanding anything contained in subsection (1),  it  shall  be
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lawful for such tenant] or a person to mortgage or create a charge on his

interests in the land in favour of the State Government in consideration of a

loan  advanced  to  him  by  the  State  Government  under  the  Land

Improvement Loans Act,  1983, the Agriculturists'  Loans Act,  1984, or the

Bombay  Non-agriculturists'  Loans  Act,  1928,  as  in  force  in  the  State  of

Gujarat, or in favour of a bank or co-operative society, and without prejudice

to any other remedy open to the State Government, bank or co-operative

society, as the case may be, in the event of his making default in payment of

such loan in accordance with the terms on which such loan was granted, it

shall be lawful for the State Government, bank or co-operative society, as

the case may be, to cause his interest in the land to be attached and sold

and proceeds to be applied in payment of such loan.

Explanation.For the purposes of this sub-section, "bank" means

(a) the State Bank of India constituted under the State Bank of India Act,

1955;

(b) any subsidiary bank as defined in clause (k) of section 2 of the State

Bank of India (Subsidiary Bank) Act, 1959;

(c) any corresponding new bank as defined in clause (d) of section 2 of the

Banking Companies (Acquisition and Transfer of Undertakings) Act, 1970;

(d)  the  Agricultural  Refinance  and  Development  Corporation,  established

under the Agricultural Refinance and Development Corporation Act, 1963.]

(1B)  Nothing in  sub-section  (1)  4  [or(1AA)]shall  apply  to  land purchased

under section 32, 5 [32 F or 64] by a permanent tenant thereof, if prior to the

purchase, the permanent tenant, by usage custom, agree mentor decree or

order of a court, held a tranferable right in the tenancy of the land.]

[(1C)The land to which sub-section (1) applies and for which no permission

is  required  under  sub-section  (1)  of  section  65B  of  the  Bombay  Land

Revenue Code, 1879 for use of such land for a bonafide industrial purpose

may, notwithstanding anything contained in sub-section (1) of this section,

be sold without the previous sanction of the Collector under sub-section (1)

but subject to payment of such amount as may be determined by the State

Government under sub-section (1).]



Page 15 of 19 Ap[.(d.m&>.n>.196/2023

(2) [Any transfer or partition, or any agreement of transfer, or any land or any

interest therein] in contravention of sub-section (1) 7 [or sub-section (1C)]

shall be invalid.]

{11.2} p\(tvid)  tf[< hiln) arJ prRv[ n)c[ m&jbni k[s c&kidiai[ rj& krvimi>

aiv[l C[. sdr k[s c&kidiai[ minp&v<k v>ciN[ l[vimi> aiv[l C[. 

 nimdir  g&jrit  hieki[T<  ¹viri  Vijaybhai  Shambhubhai  Patel  Versus

Sushilaben Dayalbhai ni k[smi> aipvimi> aiv[l c&kidi[ k[2021 (0) AIJEL-

HC 244418 pr p\(s¹w Yy[l C[ t[ k[s c&kidimi> qriv[l C[ k[,

In  the  case  of  Hasvantbhai  Chhanubhai  Dalal  V.  Adesinh  Mansihn

Raval and ors. reported in 2019 (2) GLH 357, wherein the court was

concerned with the question whether the agreement for sale of a new

tenure land hit under section 43 of the tenancy act can be specifically

enforced and performed. In paragraph 111, the Court held as under :-

"[1] The suit for specific performance of contract based on an invalid

agreement of sale hit by Section 43 of the Tenancy Act, 1948, is not

maintainable in law. If the agreement is rendered invalid under Section

43  of  the  Bombay Tenancy and Agricultural  Lands  Act,  1948,  such

agreement is incapable of being specifically enforced. If the agreement

of  sale  itself  is  invalid,  no  decree  for  specific  performance  can  be

passed by the Trial Court. Section 14(1)(c) of the Specific Relief Act

provides inter alia that a contract, which is in its nature determinable,

cannot  be  specifically  enforced.  In  such  circumstances,  the  suit  for

specific  performance  of  agreement  of  sale  has  rightly  not  been

decreed.

[2] Even otherwise, independent of the issue of Section 43 of the Act,

1948, the plaintiff has not been able to make out any case for grant of

decree  of  specific  performance  of  contract  based  on  an  invalid

agreement of sale."

The present case also stands covered by the ratio laid down in the

case  of  Ganpatlal  Manjibhai  Khatri  V.  Manguben  Babaji  Thakor,
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reported in 2019 JX (Guj.) 1122 , wherein in para 33 to 35 following

observations are made :-

"29. It is well settled that the jurisdiction to order specific performance

of  contract  is  based  on  the  existence  of  a  valid  and  enforceable

contract. Where a valid and enforceable contract has not been made,

the Court will not make a contract for them. Specific performance will

not  be ordered if  the contract  itself  suffers from some defect  which

makes  the  contract  invalid  or  unenforceable.  The  discretion  of  the

Court will not be there even though the contract is otherwise valid and

enforceable. (See Satish Kumar V. Karan Singh & Anr., Civil Application

No.7385 of 2013, decided on 21st January, 2016

 nimdir  g&jrit  hieki[T<  ¹viri  Ganpatlal  Manjibhai  Khatri  Versus

Manguben  Babaji  Thakor  ni  k[smi>  aipvimi>  aiv[l  c&kidi[  k[ 2019

AIJ_GJ 241533  pr p\(s¹w Yy[l C[ t[ k[s c&kidimi> qriv[l C[ k[,  Court

below rejected plaint on the ground that suit filed by plaintiff for specific

performance of contract based on an agreement to sell is time barred -

whether plaint is liable to be rejected on the ground that suit for specific

performance of contract based on an illegal or invalid agreement to sell

hit by S. 43 of the Act, 1948 is not maintainable - held, for the purpose

of rejecting plaint under Order 7 Rule 11, relevant facts for deciding an

application thereunder are the averments made in plaint - defence of

defendant  is inconsequential  -  averments made in written statement

are also inconsequential  -  it  would be within  the jurisdiction of Civil

Court alone to determine whether agreement on the basis of which suit

for specific performance is instituted is a valid agreement or not - plaint

is  liable  to  be  rejected  mainly  on  ground  that  suit  for  specific

performance based on an illegal  or  invalid  agreement to  sell  is  not

maintainable as such a contract is not enforceable.

{11.3} nimdir  g&jrit  hieki[T<  ¹viri  Decd  Shaikh  Ismailbhai  Hushainbhai

Through  Lh  Versus  Vankar  Ambalal  Dhanabhai  ni  k[smi>  aipvimi>  aiv[l
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c&kidi[ k[ 2024 (0) AIJEL-HC 247772  pr p\(s¹w Yy[l C[ t[ k[s c&kidimi> qriv[l

C[ k[,

Conclusion:-

152  In  view  of  the  above  discussion  from  all  angles  of  the  matter,  we

endorse the ratio of the decisions of this Court in Hasvantbhai Chhanubhai

Dalal versus Adesinh Mansinh Raval and others; Ganpatlal

Manjibhai Khatri Vs. Maguben Babaji Thakor ; Vijaybhai Shambhubhai Patel

versus Sushilaben Dayalbhai Vijay versus Sushilaben Dayalbhai ;Hardikbhai

Harshadbhai Patel Versus Amarsang Nathaji as himself and as Karat and

Manager ; Naranbhai Kanjibhai Gajera versus Vinodbhai Shankarbhai Patel,

wherein it has been held that the trial Court shall be right in rejecting the

plaint under Order VII Rule 11 of the Code of Civil Procedure on the ground

that the suit for specific performance based on illegal and invalid agreement

for sale is not maintainable. The law laid down therein is a good law.

153 We are in respectful agreement with the decision of the Division Bench

in  Naranbhai  Kanjibhai  Gajera  (supra),  holding  that  the  Division  Bench

decision  in  Amarben  (supra)  can  be  said  to  be  per  incuriam  ignoring

statutory provisions and in view of the decision of another Division Bench

dated  21.06.2021  in  Vijaybhai  Shambhubhai  Patel  (supra),  which  was

challenged in Special Leave to Appeal (Civil) No.5124 of 2022, and which

has been dismissed vide judgement and order dated 10.11.2022 affirming

the Division Bench judgement in Vijaybhai Shambhubhai Patel (supra).

154 There is no other contrary decision placed before us. 

155 The question of reference framed by us whether the plaint is liable

to be rejected under Order VII, Rule 11 of the Code of Civil Procedure

on the ground that the suit for specific performance of contract based

on an illegal  or  invalid  agreement  to  sell,  hit  by  Section  43  of  the

Tenancy  Act,  1948,  is  not  maintainable  is  answered  in  the

AFFIRMATIVE. The Reference is answered, accordingly.

upri[kt cci< kr) t[ k[s c&kidiai[mi> qriv[l (s¹witi[ lx[ l[ti tYi
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g&jrit T[n[ºs)  a[kT,  1948 n) klm 43 v>ciN[  l[ti  jyir[  jm)n nv)

Srtn) hi[y Ryir[ kl[kTrn) prving) (vni jm)n hAti>tr Ye Sk[ nh).

hilni  divimi>  diviL)  jm)n  v[ciN  a>g[  biniKt  krvimi>  aiv[l

Ryir[ diviviL) jm)n nv) Srt an[ sdr jm)n hAti>tr krvi a>g[ sxm

ai[Yi[r)T) pis[Y) prving) m[Lv[l n hi[y j[Y) sdr biniKt/krirn[  w)

g&jrit T[n[ºs) a[kT 1948 n) klm 43 ni[  biw nDti[ hi[vin& an[ sdr

krirn) kiyd[sr amlvir) krivvi a>g[  biw nDti[  hi[vin&  a#i[n) ki[T<n&

nm\pN[ minv& C[.

{12} aim, upri[kt cci<  kr)  t[  tmim (vgti[  lx[  l[ti  tYi nimdir g&jrit

hieki[T<  ¹viri  Decd  Shaikh  Ismailbhai  Hushainbhai  Through  Lh  Versus

Vankar Ambalal Dhanabhai ni k[smi> aipvimi> aiv[l c&kidi[ k[ 2024 (0) AIJEL-

HC 247772   pr  p\(s¹w  Yy[l  C[  t[  k[s  c&kidimi>  qriv[l  (s¹wit  lx[  l[ti

diviviL)  jm)n  prRv[  j[  biniKt/krir  pr  aiwir  riK)

vid)ai[a[ hilni[ divi[ kr)  diviviL) jm)nni krirni (vS[P piln miT[ divi[ kr[l

C[ t[ biniKt krti ph[li sxm ai[Yi[r)T)n) prving) m[Lvvimi> aiv[l n hi[y

tYi sdr biniKt j[ tir)K[ Yy[l C[ t[ tir)K[ diviviL) jm)n nv) Srt  p\

kirn)  hi[vin&  ApOT  jNit&  hi[y  sdr  biniKt/krir.n)  kiyd[srn)  amlvir)

krivvi  a>g[  w)  g&jrit  T[n[ºs)  a[kTn)  klm 43  ni[  biw  nDti[  hi[y  sdr

biniKtn) kiyd[sr amlvir) Ye Sk[ t[m nY). 

{13}  upri[kt  (vAt&t  cci<  kr)  t[  an&sir  vid)ai[a[  hilni[  divi[  diviviL)

m)lktni biniKt pr aiwir riK) sdr krirni (vS[P amlvir) a>g[ m&²ydid

mi>g[l C[. hilni divin[ smymyi<di kiydini aiT)<kl 54 ni[ biw nDti[ hi[vin&

tYi hilni[  divi[  (nwi<r)t smymyi<dimi>  diKl Yy[l n hi[vin&  tirN aipvimi>

aiv[l  C[.  vid)ai[a[  hilni[  divi[  a[Dcz<  pz[Snni  pz  (nv[dni[  kr)  a[Dvz<

pz[Snni aiwir[ kle[m kr[l n hi[vin& jNiy C[. upri[kt cci< kr) t[ an&sir
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vid)ai[ j[ krir pr aiwir riK[l C[ t[ biniKt/krir.n) kiyd[srn) amlvir)

krivvi  a>g[  w)  g&jrit  T[n[ºs)  a[kTn)  klm  43  ni[  biw  nD[  C[.  j[Y)

vid)ai[   divi  arJmi>  arj  kr[l  m&L  did  m[Lvvi  hÊdir  bnti  n  hi[y

t[ s>ji[gi[mi> ain&si>g)k did m[Lvvi pN vid) hÊdir bnti n hi[y divi arJ

(dvin) kiy<vih) wirini ai[D<r 7 $l 11{D)} aºvy[ rd krv)  ºyiyi[c)t jNit&

hi[y   hiln)  arJ prRv[  ºyiyni  (htmi>  n)c[  m&jbni[  ºyiy)k h&km krvimi>

aiv[ C[.

: : h&km   : :  

1. p\(tvid) tf[< rj& Yy[l hiln) ai>k 19 n) arJ m>j&r krvimi> aiv[ C[.

2. (dvin)  kiy<vih)  wirini  ai[D<r  7  $l  11{D)}  aºvy[  vid)ni  divi  arJn[  w)

g&jrit  T[n[ºs)  a[kT,  1948  tYi  smy  myi<dini  kiydini[  biw  nDti[  hi[y

vid)ai[n) divi arJ rd krvimi> aiv[ C[.

3. Kc< a>g[ ki[e h&km nY).

4. upri[kt h&km m&jb h&kmnim& di[rv&.

upri[kt h&km aijri[j ti. 17 mih[ f[b&air)  sn[ 2024 ni ri[j K&Ãl) adiltmi>

vi>c) s>BLiv) mir) sh) kr)n[ jih[r kyi[<

amdivid

ti.17/02/2024                       {Bd^[S hsm&Klil gi>w)}
pi>cmi> a(wk s)nyr s)v)l jj,

amdivid {g\iÀy}
      jj ki[D< n>. Jj[00957


