
State Vrs. Rajiv Kumar and Another                              S.T Case No. 283/2024

 IN THE COURT OF ADDITIONAL SESSIONS JUDGE-  IV  , SA  HARSA  

Present:- Avinash Kumar-I,

Additional Sessions Judge-IV, Saharsa

Date of the Judgment:- 07.04.2026

Case No.- Sessions Trial Case No- 283 of 2024

                
(Arising out of Saharsa Sadar P.S. Case No. 246/2024)

(U/S- 302, 201, 34 IPC.)

Informant State of Bihar
(through the informant Shambhu Yadav  S/O Kailu Yadav

R/o- Vill. Agwanpur , P.S.- Saharsa Sadar, Dist- Saharsa)

REPRESENTED BY  Ld. Additional Public Prosecutor

Versus

ACCUSED PERSONS Rajiv Kumar  S/o Lalan Yadav

R/o- Vill. Agwanpur P.S.- Saharsa Sadar Dist- SAharsa
(A1)

Prince Kumar  s/o Bakil Yadav

R/o- Vill. Agwanpur P.S.- Saharsa Sadar Dist- SAharsa
(A2)

REPRESENTED BY Lalan Kishor Jha, Ld. Advocate

     Statement of History of Proceedings

Date of Offence 08.03.2024

Date of F.I.R. 11.03.2024

Date of filing of Charge-sheet 12.06.2024

Date of Cognizance 15.06.2024

Date of commitment 13.08.2024

Date of initiation of Session 22.08.2024

Date of Framing of Charges 27.08.2024

Date of commencement of evidence 27.08.2024

Date of closure of evidence 28.07.2025

Statement under section 313 of Cr.P.C 22.08.2025

Date on which the judgment is reserved
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Date of Judgment 07.04.2026

Date of the Sentencing Order, if any N.A*

                                                   ACCUSED DETAILS (Form-B)  

Rank of
Accused

Name of
the Accused

Date of
Arrest

Date of
Release on

Bail

Offences
Charged

with

Whether
Acquitted

or
Convicted

Sentence
Impose

Period of
Detention
Undergone
during trial
for purpose
of section

482, Cr.P.C

A-1 Rajiv
Kumar

15.03.2024 N/A 302, 201,
34 IPC.

Acquitted NA --

A-2 Prince
Kumar

18.02.2024 N/A 302, 201,
34 IPC.

Acquitted NA --

               LIST OF PROSECUTION/DEFENCE/COURT WITNESSES

A. Prosecution Witnesses

RANK NAME NATURE OF EVIDENCE(EYE WITNESS, POLICE WITNESS,

EXPERT WITNESS, MEDICAL WITNESS, PANCHWITNESS,

OTHER WITNESS)

PW1 Sharul Yadav Private Witness

PW2 Bachan Yadav Private Witness

PW3 Shambhu Yadav Informant of this case

PW4 Sri Ram Singh IO

PW5 Dr. Shivam Kumar Doctor 

DOCUMENTARY EVIDENCE

LIST OF PROSECUTION/DEFENCE/COURT EXHIBITS

A. Prosecution Exhibits

Sr. No. Exhibit Number Description

1 Exhibit P-1/PW-3 Application written by PW 3 

2 Exhibit P-1/1PW-4 Signature on FIR of PW4

3 Exhibit P-2/PW-4 Signature on FIR of PW 4

4 Exhibit P-3/PW-4 Signature on Post Mortem Report of PW4
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5 Exhibit P-4/PW-4 Signature on Charege-sheet of PW4

6 Exhibit P-5/PW-5 Signature on Post Mortem Report of PW 5

                                                 Date of Judgement: 07.04.2026
                                                      Present: Sri Avinash Kumar I

                                                                   District Addl. Sessions Judge IV
                                                                    Saharsa 

BRIEF FACTS

1. The  FIR  bearing  Saharsa  Sadar  P.S.  case  no.  246  of  2024 was

registered on 11.03.2024, on the written report of Shambhu Yadav

S/o  Kailu  Yadav  against  the  3  accused  persons  namely  Prince

Kumar, Rajiv Kumar and Rajan Kumar as u/s 302, 34 of IPC. 

2.  The factual  matrix  of  case in brief  as per  informant  Shambhu

Yadav  is  that  on 08.03.2024 at  about  03:00  PM,  accused  Rajiv

Kumar, Prince Kumar and Rajan Kumar came to his door and took

Jyotish Kumar on their  motorcycle.  He further alleged that  from

approx  100  meter  from  his  house,  near  the  bridge  the  above

mentioned name people took his son away on their motorcycle. On

11.03.2024  at 7:00 AM, the dead body of his son was found lying

on the bank of the canal. It was further alleged that the informant

found that his son has been shot on the left side of the nose and

was killed. 

  

3. On the basis of above said written statement, the FIR was lodged as

Saharsa SAdar P.S. Case No. 246 of 2024 for the offences u/s 302

and 34 of  IPC against  accused Prince  Kumar,  Rajiv  Kumar and

Rajan Kumar.

4.  The investigation of the present case was done by I.O Sri  Ram

Singh  and  charge-sheet  no.  333/2024  dated  12.06.2024  under

section 302, 201 and 34 of IPC against the accused person namely

Rajiv Kumar and Prince Kumar was submitted by I.O.
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5.   Cognizance was taken for the offence under section 302, 201, 34

of  IPC  vide  order  dated  15.06.2024 against  the  accused  person

namely Rajiv Kumar and Prince Kumar.

6.  After  compliance  of  provisions  of  section  207  of  the  code  of

Criminal Procedure (hereinafter referred to as Cr.P.C) charge was

framed against them on 27.08.2024 under section 302, 201 r/w 34

of IPC to which they denied and claimed to be tried.

7.  The prosecution produced 05 witnesses to support its case after

which the statement of the accused persons under section 313 of

Cr.P.C was recorded on 22.08.2025 in  which they  pleaded their

innocence.

8. The  point  for  determination  in  this  case  is  that  whether  the

prosecution has been able to bring home the guilt of the accused

persons beyond the shadow of all reasonable doubts. To prove this

case, the prosecution must establish the following point against the

court.

 (1)       Whether the prosecution has proved the charge leveled

against  the  accused  persons  for  the  offence   punishable  under

section  302,  201,  34  of  IPC  beyond  the  shadows  of  reasonable

doubts.

                                  Evidence

     

9.      EVIDENCE ADDUCED IN THIS CASE

           1) Evidence of prosecution:

                 i) Oral Evidence

                     a) PW-1:- Sharul Yadav

                      b) PW-2:- Bachan Yadav

                      c) PW-3:- Shambhu Kumar Yadav (Informant)

                      d) PW-4:- Sri Ram Singh (IO)

                      e) PW-5:- Dr. Shivam Kumar (Doctor)
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                   2) Evidence of defence:-

            No evidence, oral and documentary, has been adduced by the     

   accused person in his defence. 

                               APPRECIATION OF EVIDENCE

10. vfHk;kstu lk{kh la[;k 01 l:y ;kno vius eq[; ijh{k.k esa dgrs gSa fd e`rd T;ksfr’k dqekj ppsjk HkkbZ

yxrs gaSA og dsjy esa etnwjh djrs FksA

fnukad 08-03-2024 dks jktho dqekj] fiazl dqekj] jktu dqekj] lfpu dqekj nks eksVjlkbZfdy is vkdj T;ksfr’k

dks ysdj pyk x;kA mlds ckn ugha ns[kk fd dgka x;kA 

eSa vkSj esjs pkpk] jktho dqekj ds ?kj ij x,A jktho ?kj ij ugha FkkA fiazl ds ?kj x, og Hkh ?kj ij ugha FkkA

jktu ds ?kj ij x, og Hkh ?kj ij ugha Fkk vkSj lfpu ds ?kj ij x, og Hkh ugha FkkA 

jatw nsoh crkbZ dh jktho dqekj] fiazl dqekj] jktu dqekj] lfpu dqekj] odhy ;kno] euksgj ;kno] je.k ;kno

vkSj T;ksfr’k dqekj ds lkFk dgha x;k gSA 

fnukad 11 rkjh[k dks lqcg lkr cts ugj ds fdukjs yk’k feyk rks yk’k dks fudkys rks ns[kk fd yk’k T;ksfr’k

dqekj dk gSA 

jktho dqekj] fiazl dqekj] jktu dqekj] lfpu dqekj] odhy ;kno] euksgj ;kno] je.k ;kno ;s yksx ?kVuk

LFky ij ugha vk;sA eq>s fo’okl gS fd ;s yksx gh feydj gR;k fd;k gSA

l:y ;kno vius izfrijh{k.k esa dgrs gSa fd esjk vkSj T;ksfr’k dk ?kj dk njoktk ,d gh txg gSA 

08 rkjh[k ds fookg esa fiazl] jktho] lfpu ekStwn ugha FksaA 

vfHk;qDrksa ls T;ksfr’k ;k mlds ifjokj ls fdlh izdkj dk fookn ugha FkkA 

08 rkjh[k ls yk’k feyus rd ds chp esa iqfyl dks dksbZ lwpuk ugha fn;k x;k A 

l:y ;kno vius iqu% izfrijh{k.k esa dgrs gSa fd fnukad 05-03-2024 dks T;ksfr’k dqekj ?kj vk;kA fnukad 08-

03-2024 dks jktho dqekj] fizal dqekj] jktu dqekj] lfpu dqekj nks eksVjlkbZfdy is vkdj T;ksfr’k dks ysdj

pyk x;kA 

eSa vkSj esjs pkpk jktho dqekj] ds ?kj ij x,A jktho ?kj ij ugha FkkA fizal ds ?kj x, og Hkh ?kj ij ugha FkkA

jktu ds ?kj ij x, og Hkh ?kj ij ugha Fkk vkSj lfpu ds ?kj ij x, og Hkh ugha FkkA 

jktho] yyu ;kno dk yM+dk gSA 

mes’k ;kno dh yM+dh fiz;adk dh 'kknh 08-03-2024 dks vxokuiwj esa ?kj ij gh gqbZ FkhaA 

yk’k eSa ns[kk Fkk flj ij pkdw ls pksV dk fu’kku FkkA ckag ij Hkh fNyus dk t[e Fkk] diM+k QVk ugha FkkA 
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,slh ckr ugha gS fd eSaus ljklj >wBh xokgh fn;k gwa vkSj geyksx tkurs Fks fd T;ksfr’k dh eR̀;q nq?kZVuk esa gqbZ

vkSj iSlk mxkgh ds fy, >wBk eqdnek fd;k x;k ftlesa funksZ"k yksxksa dks Qalk fn;k x;kA 

11. vfHk;kstu lk{kh la[;k 02 cPpu ;kno mQZ cspu ;kno vius eq[; ijh{k.k esa dgrs gSa fd 

fnukad 08-03-2024 dks rhu cts fnu esa jktho dqekj] fizal dqekj] jktu dqekj eksVjlkbZfdy ls cqykus vk;k ?
kqeus ds fy,A eksVjlkbZfdy ij T;ksfr’k dks cSBkdj ys x;kA 

T;ksfr’k ds ?kj ds fd/kj ys x;k geyksx dks fn[kkbZ ugha fn;kA 

jktho vkSj fizal] jktu ds ?kj x,A 

jatw nsoh crkbZ fd jktho dqekj] fizal dqekj] jktu dqekj] odhy ;kno] jcu ;kno] euksgj ;kno] lfpu
dqekj ;s lc yksx tks x, gSa vHkh rd ykSV dj ugha vk, gSa irk ugha dgka x, gSaA 

9 rkjh[k dks Hkh [kkstchu fd, ysfdu dksbZ O;fDr ?kj ij ugha feykA 

11-03-2024 dks 7%30 cts lqcg esa ,d yk’k fn[kkbZ fn;kA geyksx Hkh ogka tkdj yk’k dks ns[ks vkSj feydj
yk’k dks ckgj fudkys vkSj ns[ks fd T;ksfr’k dqekj dk yk’k gSA 

lHkh xzkeh.k vkdj ns[ks vfHk;qDrx.k yk’k ns[kus ugha vk, vkSj ?kj ij ugha FksaA 

cPpu ;kno mQZ cspu ;kno vius izfrijh{k.k esa dgrs gSa fd 

eSa vkB rkjh[k dks vxokuiqj esa FkkA ogka dksbZ dk;ZØe ugha FkkA 

vfHk;qDrx.k eksVjlkbZfdy ls 'kaHkw ds njokts ij vk;k FkkA

vfHk;qDr vkSj T;ksfr’k dks tkrs gq, ns[kkA 

fiazl dqekj ;k mlds ifjokj ls bl eqdnek ds iwoZ dksbZ eqdnek ugha FkkA

tehu tk;nkn ls lacaf/kr dksbZ eqdnek ugha FkkA

,slh ckr ugha gS fd eSa vkSj esjk lkyk lkft’k ds rgr vfHk;qDrx.k ls iSlk ysus ds fy, ;g eqdnek fd;k gS
vkSj eSa 08-03-2024 dks vxokuiqj ugha x;k FkkA eSaus dksbZ ?kVuk ugha ns[kk gSA 

cPpu ;kno mQZ cspu ;kno vius iqu% izfrijh{k.k esa dgrs gSa fd 

,slh ckr ugha gS fd iqfyl dks eSaus dgk Fkk fd tSlk yksxksa us crk;k ogh c;ku fn;k FkkA 
 
vfHk;qDrksa dk er̀d ls ckr&phr gqbZ Fkh D;k ckr gqbZ ugha crk ldrk] eSa vkaxu esa gh FkkA

T;ksfr’k dk 'ko ns[kk Fkk 'ko ij t[e vka[k ds uhps vkSj flj esa FkkA 

,slh ckr ugha gS fd lwpd ds cguksbZ gksus ds ukrs >wBh xokgh ns jgk gwa vkSj vfHk;qDrksa ls iSlk olwyus ds fy,

'kaHkw ;kno ls >wBk dsl djok;k gwaA

12. vfHk;kstu lk{kh la[;k 03 'kEHkw dqekj ;kno vius eq[; ijh{k.k esa dgrs gSa fd lfpu us T;ksfr’k dqekj

dks dgk fd rqe esjs 'kknh esa vkvksA fnukad 05-03-2024 dks dsjy ls T;ksfr’k dqekj ?kj vk;kA
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tSls gh og ?kj igqapk jktho] fizal ,oa jktu ckjh&ckjh ls 8 ls 10 ckj T;ksfr’k dqekj dks Qksu fd;kA

jktho] fiazl ,oa jktu us nks eksVjlkbZfdy ls esjs¼xokg½ ds njokts ij igqaps vkSj vkaxu ls cqykdj jktu]

fiazl ,oa jktho rhuksa T;ksfr’k dks ysdj pyk x;kA 

eSa jatw nsoh ¼fizal dh eka½ ls iwNk fd jktho] fiazl ,oa jktu ?kweus tks x;k Fkk ykSV dj vk;k \ rks mlus crkbZ

fd vHkh rd ugha ykSVk gSA 

fnukad 11-03-2024 dks ugj fdukjs 07%30 cts lqcg esa isVdqfu;k iM+k gqvk yk’k ns[ks rFkk xzkeh.k yksxksa dh

enn ls yk’k dks mij fd;s rks ik;k fd yk’k T;ksfr’k dqekj dk FkkA 

'kEHkw dqekj ;kno vius izfrijh{k.k esa dgrs gSa fd vfHk;qDr dh rjQ ls igys ls dsl eqdnek ugha gSA 

esjs njokts ds lkeus ds fdukjs esa yk’k FkkA njoktk vkSj ugj ds fdukjs tgka yk’k Fkk] og lVk gqvk FkkA

ugj esa dej Hkj ikuh FkkA

yk’k ns[kus ls yxrk Fkk pkj ls ikap ?kaVk igys mldks ekjdj Qsad fn;k FkkA

'kjhj ij dksbZ t[e ugha FkkA flQZ cka;k vkWa[k esa t[e FkkA cka;k vkW[k fudy x;k Fkk ;k ugha geus ugha ns[kkA

fizal vkSj jktho nksuksa ppsjs HkkbZ gSaA

dSls gR;k gqbZ eSaus vkW[k ls ugha ns[kk gS vkSj u gh ugj esa Mqckrs gha ns[kkA 

,slh ckr ugha gS fd QnZ C;ku vkSj iquZC;ku esa ugha dgk Fkk fd ckn esa eSa] jktu] fizal vkSj jktho ds ?kj x,

FksaA

tc yk’k dks eSaus ns[kk Fkk rks ml le; cgqr ls yksx tqVs FksA mlesa ls dkSu yksx Fks ugha crk ldrsA

'kEHkw dqekj ;kno vius izfrijh{k.k esa iqu% dgrs gSa fd 

tgka T;ksfr’k dk yk’k feyk] esjs ?kj ls yxHkx 100&150 ehVj iwjc esa ugj gSA 

esjs  ?kj vkSj ugj ds chp esa  iznhi ;kno] fo|kuUn ;kno] euksgj ;kno] jketh ;kno] odhy ;kno ,oa

'kEHkw ;kno buyksxksa dk ?kj gSA 

eSa iq= ds 'kksd larIr esa Fkk blfy, esjh fdlh ls ckrphr ugha gqbZA

vkus tkus okys yksxksa dk dksbZ C;ksjk ugha j[ksaA dkSu&dkSu vk;k ugha crk ldrs gSaA

esjk csVk T;ksfr’k eksVjlkbZfdy pykrk FkkA

13. vfHk;kstu lk{kh la[;k 04 Jh jke flag ¼I/O½ vius eq[; ijh{k.k esa dgrs gSa fd mDr QnZ C;ku ij

i`"Bkadu gS tks iq0v0fu0 lqtkrk jkuh ds fy[kkoV esa gS ftlesa gLrk{kj esjk gSA tks izn’kZ& ih 01@01@ihMCY;w

04 vafdr fd;k x;k gSA 
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vkSipkfjd izkFkfedh rS;kj fd;k x;k ftlij esjk gLrk{kj gSA ftls xokg ds igpku ij izn’kZ ih- 02@ihMCy;ww

04 vafdr fd;k tkrk gSA 

e`R;q leh{kk fjiksZV esjs dFkukuqlkj iq0v0fu0 lqtkrk jkuh ds }kjk rS;kj fd;k x;kA ftlij lqtkrk jkuh dk

gLrk{kj gS] lqtkrk jkuh ds gLrk{kj dks igpkurk gwaA igpku ij eR̀;q leh{kk fjiksZV dks izn’kZ& ih 03@

ihMCY;w 04 vafdr fd;k x;k gSA 

vuqla/kku ds Øe esa ?kVukLFky ij xzke & vxokuiqj] Vksyk& iuVksfy;k] ugj ls lVs  iwjc ugj dk dphQ

ykbZu gS ftldk :[k mRrj&nf{k.k gS ugj ls lVs iwohZ fdukjs ls djhc nks QhV cgrk ikuh ls e`rd dk 'ko

fudkydj feV~Vh Qysad ij j[kk x;k ?kVukLFky ds mRrj esa vxokuiqj pkSd fllbZ gksrs gq, lRrj dVS;k rjQ

tkus okyh ugj rFkk nf{k.k esa lkgiqj ufn;k tkus okyh ugj] iwjc esa iznhi ;kno] firk& Nddurh ;kno] xsgwa

yxk [ksr rFkk if’pe esa ugj ckn feFkys’k ;kno] firk& eqaxhyky ;kno dk ?kj gSA 

Jh jke flag vius izfrijh{k.k esa dgrs gSa fd mijksDr fdlh Hkh lk{kh dk c;ku vkil esa esy ugha [kkrk gS ,slk

i;Zos{k.k fjiksVZ esa vafdr gSA

fnukad 11-03-2024 dks 9 cts rd [kqu dk fj’kko gks jgk FkkA

'kjhj ij fNnz Fkk ysfdu xksyh dk fu’kku Li"V ugha gks jgk FkkA

'kjhj ij xksyh dk pkWn ekdZ ;k ck:n dk dksbZ fu’kku ugha ik;kA

iksLVekVZe ds ckn dksbZ IysV dk dksbZ LizhUVj ugha ik;k x;kA

xokg cPpu ;kno mQZ cspu ;kno us ,slk c;ku fn;k Fkk fd vkt lqcg djhc lk<+s lkr cts yksxksa }kjk lqus

fd vxqokuiqj ugj ds ikl ,d ;qod dk 'ko ns[kk x;k gS tks esjs lkyk 'kEHkw dk iq= T;ksfr’k dk gS lwpuk

ikdj eSa Hkh ogka x;kA 

iqu% QnZ C;ku esa lwpd 'kEHkw ;kno us ;g ugha dgk gS fd TkSls gh ikap cts tSls gh ?kj vk;k og jktho] fiazl]

ckjh&ckjh ls 8&10 ckj T;ksfr’k dqekj dks Qksu fd;k T;ksfr’k dqekj us var esa Qksu mBk;k rks jktho] fiazl ,oa

jktu us  iwNk fd rqe  dgka  gks  bl ij T;ksfr’k  us  cksyk  ge ?kj ij gSa  jktho]  fiazl ,oa  jktu us  nks

eksVjlkbZfdy ls esjs njokts ij igwaps vkSj vkaxu ls cqykdj jktu] fiazl ,oa jktho rhuksa T;ksfr’k dks ysdj

pyk x;kA

?kVuk esa iz;qDr rFkkdfFkr eksVjlkbZfdy dk ftØ vuqla/kku esa ugha feykA 

Jh jke flag vius izfrijh{k.k esa iqu% dgrs gSa fd l:y dqekj us vius c;ku esa ;g Hkh ugha dgk fd èrd dks

fdlh vfHk;qDr ds lkFk tkrs ns[kk gS vkSj ;g Hkh ugha cryk;k Fkk fd jktho ds ?kj x;s FksaA

l:y us dgk Fkk fd mldks 'kEHkw ls ?kVuk dh tkudkjh feyh FkhaA
i;Zos{k.k fVIi.kh esa vafdr fdlh xokg dk c;ku ugha fy;kA 

bl ckr dk irk ugha yxk;k fd jktho ds ikl dksbZ eksVjlkbZfdy gS ;k ughaA
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eSaus vuqla/kku ds Øe esa nq?kZVukxzLr ,d eksVjlkbZfdy cjken fd;k FkkA ftldk bl dkaM ls dksbZ ysuk nsuk

ugha gSA

,slh ckr ugha gS  fd nq?kZVuk xzLr eksVjlkbZfdy cjken fd;k vkSj mlij ijekusaV ekdZj ls dkaM la[;k

246@24 fy[kk tks vHkh Hkh lgjlk lnj Fkkuk ifjlj esa gSA 

14. PW-05, Dr Shivam Kumar (Doctor), has stated in his examination in

chief  that  External  Appearance  Rigor  Mortis/Decomposition  etc.  Body

was  swollen.  There  was  foul  smell  coming  from whole  body.  Eye  and

mouth was closed.  Blood present  in nasal  cavity.  Whole body swollen

with sign of putrefaction is present. There is multiple patchy pleaded of

skin present over the chest, neck and abdomen. Present of maggots over

the body. Whole body was wet, edematious & presence of dirt & mud over

the body. Lip was edematous & swollen. Rigor mortise absent in all four

limbs.

            External Injuries (1) there was a lacerated penetrating inverted

wound present over left side maxillary region of face (2) almost whole face

was stained with thick clotted blood (3) The nose was depressed on left

side and deviated towards right side on further deep dissection through

the wound present over the face as described above there was a rent in

the antero-inferior wall of left maxillary sinus bony deep (4) there was

scalp hematoma on occipital region of skull. On external Examination of

opening  of  skull  –  there  was  a  huge  intracranial  hematoma  present.

Diffuse contusion present in the occipital part of brain. Meninges intact

and edematous. 

                Cause of Death- in our opinion is due to head injury as a

result of  external trauma. After  P.M examination dead body with its

belongings handed over to the concerned Chaukidar and the inquest &

the challan are cancelled and signed by me and attached with P.M report.

The postmortem report is typed by me and bears my signature along with

Dr. Muttaka and Dr. S.P Bishwash and marked as exhibit P-5/PW 5.

                            In his cross examination by the defence this witness

has stated that I read the inquest and according to it I did not find any

firearms injury, and I have not written in the postmortem report which

weapons was used to  cause the  injury.  He further  states  that  details

description of the postmortem examination external and internal injuries

may be caused by falling on the road or falling down from the pool or
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being hit by a vehicles and head injury can also occur due to falling. I

have  not  mentioned  the  colour  or  size  of  any  of  the  wounds  in  the

postmortem report. 

                                     ARGUMENTS  

15.            Ld. APP while arguing the case on behalf of the prosecution

submits that PW-1 namely Sharul Yadav and PW-2 Bachan Yadav and

PW-3 Shambhu Kumar Yadav, informant, have deposed in their evidence

that  on  08.03.2024,  the  deceased  Jyotish  Kumar  was  taken  by  Rajiv

Kumar,  Prince  Kumar  who  are  accused  in  this  case  and  one  other

accused Rajan Kumar on  two motorcycle in the evening at about 6:00

PM and after then deceased Jyotish Kumar had gone missing and finally

on 11.03.2024 at about 7:30 AM, the dead body of the deceased Jyotish

Kumar was found and recovered at near by canal which is closed to the

house of the informant. It has been argued by Ld. APP that during these

3 days the accused persons Rajiv Kumar and Prince Kumar were also

missing from their house and when the dead body was found, then non of

these accused persons came to see the dead body, which creates strong

suspicion.

                       Ld. APP also argues that it is a case of last seen theory

where the deceased was lastly seen with accused Rajiv Kumar and Prince

Kumar and one another accused Rajan Kumar.

                          Ld. Defence counsel for accused Rajiv Kumar submitted

and relied upon the contradiction and discrepancy of first informant given

by informant Shambhu Yadav and in his deposition as PW-3 before the

court.  He  states  that  the  informant  has  not  stated  regarding  two

motorcycle  in  his  first  information, while  in  his  deposition  he  has

deposed and stated that deceased Jyotish Kumar was taken by accused

Rajiv and Prince and co-accused Rajan Kumar  on two motorcycle. He

further states that IO of this case in his cross-examination in para 30 has

stated that witness Sharul Yadav had given the statement before the

police that he got information regarding the incident from Shambhu

Yadav, while the same person Sharul Yadav in his deposition as PW-1
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has stated to have seen that deceased Jyotish Kumar was taken by

accused  persons, which  is  a  strong  contradiction  and  therefore  this

witness is non reliable. He further submits that PW-2 Bachan Yadav,

who  is  uncle  (Fufa)  of  the  deceased  has  stated  that  he  got  the

information about the incident on the day when the dead body was

found while in his deposition as PW-2 has stated that he had seen

accused persons taking the deceased and therefore this witness is also

no reliable. 

                            He further submits that all the witnesses are relatives

of  the informant and therefore not  impartial.  He further  submits that

Sharul Yadav is the brother of the deceased, while Bachan Yadav is the

brother-in-law  of  the  informant  and  informant  is  the  father  of  the

deceased  and  there  is  no  independent  witness in  this  case  and

therefore all the private witness are related witness and therefore cannot

be relied upon.  

                              Ld. Defence counsel for accused Prince Kumar argued

and  submitted  that  there  is  a  delay  in  lodging  of  FIR.  He  further

submits that as per FIR, the deceased went missing from 08.03.2024, but

after then neither the police was informed nor the FIR was lodged and

FIR got lodged only on the day, when dead body was found. He further

submits that in the present FIR, the fardbayan was recorded by SHO,

Saharsa Sadar at 9:30 AM on 11.03.2024, while in the FIR the time of

receiving  the  information  has  been  mentioned  as  14:05  PM  on

11.03.2024 and no explanation has been given by the prosecution for

such delay. 

                       He further submits that as far as offence u/s 201 IPC is

concerned no material has come in the entire evidence against the

accused person. 

                       He further submits that PW-5, Dr. Shivam Kumar in his

cross examination has clearly stated that the time of death was within

24 hours of postmortem and he has further categorically stated that

the injury was of or after 12:00 PM, on 10.03.2024. 

                             Ld. Defence counsel further submits that PW-5 i.e

doctor has stated in his cross examination that no firearms injury was

found in the dead body, while the informant in FIR has stated that

deceased was killed by firearms. He further submits that the doctor
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has further stated that in his deposition that the injury was caused by

which weapon is not mentioned in the postmortem report and injury no.

3 may or can be caused by accident. 

                       Ld. Defence counsel further submits that the informant

has lodged the present FIR and deposed only on the basis of merely on

suspicion. 

 

                                                FINDINGS  

16.                After going through the evidence on record and

arguments  heard  on  behalf  of  Ld.  APP  assisted  by  counsel  for  the

informant and arguments on behalf of defence counsel.

                                 First finding of this court is that motive on the

part  of  both  the  accused  has  not  been  established  by  the

prosecution. It is important to mention here that PW-1 in para 7 of his

deposition and PW-2 in para 6  of  his  deposition and PW-3 Shambhu

Yadav i.e informant in para 5 of his deposition has stated that there was

no previous enmity between the informant and accused persons. 

                          Since Ld. APP assisted by counsel for informant relied

upon circumstantial evidence or last seen theory, therefore it is important

to deal with this principal of evidence. While dealing with circumstantial

evidence and last seen theory, it is important to mention and discuss the

land mark judgment of Hon’ble Apex Court titled as Prakash Vs. State of

Rajasthan  (2013) in  which  Hon’ble  Supreme  court  has  applied  a

established five golden principal deried from land mark case of Sharad

Birdhichand  Sarda  Vs.  State  of  Maharshtra. The  Hon’ble  Supreme

Court in said  Sharad Birdhichand  Sarda Vs. State of  Maharshtra has

stated that the five golden principles serve as to sustain that prosecution

must satisfy to secure a conviction. 

             FIVE GOLDEN PRINCIPLE, the basis on circumstantial evidence

are as follows:-

1. complete establishment of circumstances:- there is a circumstance

from which the  conclusion of  guilt  is  to  be  drawn must  be  fully  and

cogently established by prosecution.
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2.   Exclusivity to the accused’s guilt:- The fact established should be

consistent only with the hypothesis of the guilt of the accused’s guilt and

evidence explainable of any other reasonable hypothesis.

3. Conclusive Nature of evidence :- The circumstances should be of the

conclusive nature of tendency unerringly pointing towards the guilt of the

accused.

4. Exclusive  of  Other  Hypothesis:- The  circumstance  must  exclude

every possible hypothesis except the one to be proved that the accused

has committed crime.

5.Complete chain of  evidence:- There  must  be  chain  of  evidence  so

complete  as  to  not  leave  any  reasonable  ground  for  a  conclusion

consistent with the innocence of  the accused,  showing that  within all

human probability the act was done by the accused. 

                    The supreme Court has further clarified that the last-seen

theory is not a conclusive proof of guilt on its own and following

elements are essential. 

(1)(a) Time Gap is Critical:- The supreme Court has stated that time gap

between the last seen  moment and the death must be extremely small or

proximate so that no third party could have intervened. 

    (b) Need for corroboration:- The supreme Court has further clarified

that  last  seen  theory  must  be  supported  by  other  evidence,  such  as

motive, recovery of the weapon or the accused absconding. 

           It is important to mention here that Ld. APP being assisted by

counsel for the informant is relied on last seen theory on the basis of the

fact that deceased jyotish Kumar was taken or was accompanied with

accused  Rajiv  Kumar  and  Prince  Kumar  on  08.03.2024,  but in  the

evidence there are many contradiction. 

              In FIR the informant has stated that deceased Jyotish was

called, taken and accompanied by Rajiv Kumar, Prince Kumar and Rajan

Kumar at 6:00 PM from and near bridge situated near the informant’s

house.

                   While the witness Shambhu Yadav i.e informant in his

deposition has stated that deceased Jyotish was taken and called from

courtyard of the informant’s house on two motorcycle. 
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                      While PW-1 Sharul Yadav, who is cousin brother of the

deceased  stated  that  the  deceased  was  taken  by  Rajiv  Kumar,  Prince

Kumar, Rajan Kumar and Sachin Kumar all together 4 persons. 

                        While other witness PW-2 Bachan Yadav has stated that

the deceased Jyotish was taken by Rajiv Kumar, Prince Kumar and Rajan

Kumar at 03:00 PM. 

                          The Hon’ble Supreme Court in its judgment passed in

Criminal  Appeal  no.  928  of  2009  title  as  Rishipal  Vs.  State  of

Uttarakhand, has held that it is fairly well-settled that while motive does

not have a major role to play in cases based on eye-witness, however

it assumes importance in cases that rest entirely on circumstantial

evidence. The  reliance  has  been  placed  Sukhram  Vs.  State  of

Maharashtra (2007) 7 SSC 502, and Sunil Clifford Daniel Vs. State of

Punjab (2012) 8 SCALE 670, it has been further held in the above said

judgment  that  absence  of  strong  motive  in  the  present  cases  as

circumstantial  evidence,  it  something  that  cannot  be  lightly  brushed

aside. 

                            That the Hon’ble Supreme Court in Mohibur Rahman

and Another  Vs.  State  of  Assam (2002)  6  SSC 715,  held  that  the

circumstance  of  last  seen  does  not  by  itself  necessarily  lead  to  the

interference that it was the accused who committed the crime. 

                              The Hon’ble Supreme Court in Arjun Marik and

Others Vs. State of Bihar 1994 Supp (2) SSC 372, the Hon’ble Supreme

Court has reiterated that solitary circumstance of the accused and victim

being last seen will not complete the chain of circumstance for the court

to record a finding that it is consistent only with the hypothesis of the

guilt of the accused. No conviction on that basis alone can, therefore, be

founded. 

                             In Godabarish Mishra Vs. Kuntala Mishra and

Another  (1996)  11  SSC  264,  the  Hon’ble  Supreme  Court  held  that

theory of last seen together is not of universal application and may not

always be sufficient to sustain a conviction unless supported by other

links in the chain of circumstances. 

                                       In the state of Goa Vs. Sanjay Thakran and

Another (2007), 3 SSC 755, the Hon’ble Supreme Court held that in the

absence of any other corroborative piece of evidence to complete the chain
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of circumstance it is not possible to fasten the guilt on the accused on the

solitary circumstance of the two being seen together. 

                                        In Bodh Raj @ Bodha and Others Vs. State of

Jammu and Kashmir (2002) 8 SSC 45, the Hon’ble Supreme Court held

that the last-seen theory comes into play where the time-gap between the

point of time when the accused and the deceased were seen last alive and

when the deceased is found dead is so small that possibility of any person

other  than  the  accused  being  the  author  of  the  crime  becomes

impossible. It would be difficult in some cases to positively establish that

the deceased was last seen with the accused when there is a long gap and

possibility of other persons coming in between exists. In the absence of

any  other  positive  evidence  to  conclude  that  the  accused  and  the

deceased were last seen together, it  would be hazardous to come to a

conclusion of guilt in those cases. 

                             In Padman Bibhar Vs. State of Odisha, the Hon’ble

Supreme  Court  held  that  it  is  settled  law  that  in  a  cases  based  on

circumstantial  evidence,  the  prosecution  is  obliged  to  prove  each

circumstance, taken cumulatively to form a chain so complete that there

is  no escape from the conclusion that  within all  human probabilities,

crime was committed by the accused and none else. Further, the facts so

proved should unerringly point towards the guilt of the accused. 

                            In Kanhaiya Lal Vs. State of Rajasthan, the Hon’ble

Supreme Court held that evidence on ‘last seen together’ is a weak piece

of evidence and conviction only on the basis of ‘last seen together’ without

there being any other corroborative evidence against the accused, is not

sufficient to convict the accused for an offence under section 302 IPC. 

                               The circumstance of last seen together does not by

itself and necessarily lead to the interference that it was the accused who

committed  the  crime.  There  must  be  something  more  establishing

connectivity between the accused and the crime. Mere non-explanation

on the part of the appellant, in our considered opinion, by itself cannot

lead to proof of guilt against the appellant. 

 

                             In Rambraksh @ Jalim Vs. State of Chhattisgarh,

the  Hon’ble  Supreme Court  held  that  it  is  trite  law that  a  conviction

cannot be recorded against the accused merely on the ground that the
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accused was last seen with the deceased. In other words, a conviction

cannot be based on the only circumstance of last seen together. Normally,

last seen theory comes into play where the time gap, between the point of

time when the accused and the deceased were seen last alive and when

the deceased is found dead, is so small  that possibility of  any person

other  than  the  accused  being  the  perpetrator  of  the  crime  becomes

impossible. To record a conviction, the last seen together itself would be

sufficient and the prosecution has to complete the chain of circumstance

to bring home the guilt of the accused. 

                           In Sujit Biswas Vs. State of Assam, the Hon’ble

Supreme Court held that suspicion, however grave it may be, cannot take

the place of proof, and there is a large difference between something that

“may be” proved, and something that “will be proved”. In a criminal trial,

suspicion no matter how strong, cannot and must not be permitted to

take place of proof. 

                                              Conclusion  

17.  Considering the five golden principle established by Hon’ble Apex

Court,  in  case  titled  as  Sharad  Birdhichand  Sarda  Vs.  State  of

Maharashtra and  Rishipal  Vs.  State of  Uttarakhand, where  in apex

court  has  said  that  motive  is  important  in  case  of  circumstantial

evidence and

 in Bodh Raj @ Bodha Vs. State of J & K, Hon’ble Supreme Court has

stated that  time gap between the last seen and death of deceased

must  be  so  small  that  possibility  of  any  person  other  than  the

accused being the author of the crime becomes impossible and 

in Padman Bibhar Vs. State of Odisha, wherein Hon’ble Supreme Court

has held that the  chain of  circumstance must be so complete that

there  is  no  escape  from  the  conclusion  that  within  all  human

probabilities,  crime  was  committed  by  the  accused  and  non-else,

this court is of the opinion that the present case does not fall and pass

the test of last seen theory and circumstantial evidence. Therefore the

prosecution  has  not  been  able  to  prove  the  last  seen  theory  and
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circumstantial evidence against the accused persons and therefore they

have failed to establish the case against the accused persons beyond the

shadow of reasonable doubt. 

 

                                         ORDER 

18.              Since the prosecution has failed to establish its case against

both the accused persons namely Rajiv Kumar and Prince Kumar and

therefore they are acquitted from all the charges and guilt.

        

                      Since both the accused persons are in custody, office is

directed to issue release order immediately. 

The judgment dictated, corrected,

signed, dated and pronounced 

today in the open court by me.

       Sd/-                                                  Sd/-

 Avinash Kumar-I                                     Avinash Kumar-I
District Sessions Judge-IV                        District Sessions Judge-IV
    Saharsa                                              Saharsa
  07.04.2026                                            07.04.2026
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