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ORDER

IN THE COURT OF 3RD ADDI TI ONAL SENIOR C VI L JUDGCE,

Plaintiff:

AT : BHARUCH.

SPECIAL CVIL SUT NO 11 OF 2006.

Rohit Har ki sandas Chadar wal a.
5, Aakurti soc, opp,@d., Vij, Board,
Makt anpur, Bhar uch.

VERSUS

Def endant s:

1. Desai bhai Parsottam Pat el
Al 2 Patel park opp, K. G M School,
Zadeshwar, Bharuch.

2. Ranj i bhai parsottanbhai patel
Al 3 Patel park opp, K GM School,
Zadeshwar, Bharuch.

3. Rananbhai Parsottanmbhai Patel.
Al 3 Patel park opp, K G M School,

Zadeshwar ,

of suit hence his heirs as follows (Vide
Application Exh.51).

3/13/1.. Kantaben, WI/o Ramanbhai P. Patel.
A 3 Patel park opp, K GM School,
Zadeshwar, Bhar uch.

3/ 2.. Varshaben Chandrakant Patel.
A 3 Patel park opp, K G M School,
Zadeshwar, Bhar uch.
3/ 3.. Shobhnaben D neshbhai Patel.
A 3 Patel park opp, K G M School,
Zadeshwar, Bhar uch.
Aﬁpearance:

D. N. PATHAK For Plaintiff.

R J. DESAI

For Def endant 1.

R J. MEHTA For Def endant 2.

Bharuch. who died during the pendency
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ORDER BELOW APPLI CATI ON EXH. 97.

(1) Present application IS preferred by t he
plaintiff under Oder-6 Rulel7 of Cvil Procedure
Code for amendnent in the plaint.

(2) Learned Counsel for the plaintiff M. D.N
Pat hak submtted that in Para No.3 of the plaint it
iIs required to anend Rs. 4,00,000/- instead of figure
2,00,000/- which is nentioned in the plaint and
second anmendnent is required to narrate the date 28th
March, 2004 instead of 28th February, 2004 in Para
No.4 of the plaint. As per the |earned counsel for
the plaintiff, it is a bona fide typical m stake
which is required to be anmended. He further submtted
that if the anmendnent is allowed it do not prejudice
to the defendant in any nmanner. So, pr esent
application nmay be all owed.

(3) Learned Counsel for the defendants M. R J.
Desai argued that present suit is pending for cross-
exam nation of the plaintiff and trial has already
been commenced so at this stage, such anmendnent can
not be allowed. He further submtted that the
provisions of Oder-6, rule-17 proviso clearly
mentions that application for anendnent was not be
allowed after the trial has conmenced. He relied upon
the judgnent of Hon'ble Suprene Court in case of
Vi dyabai V/s. Padmalatha, Law Suit, S.C, decided
onl2th Decenber, 2008 and (2) in case of Saurashtra
Fuel s Pvt. Ltd. Mahashakti Coke V/s. State of Qujarat
through Secretary, Law Suit, decided on 12th August,
2010 (Gujarat Hi gh Court).
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(4) After hearing the argunents of both the sides
and on perusal of relevant provisions the provisions
of Order-6, Rule-17 is as under :-

Order-6 Rule-17 - Amendnent of Pl eadings :-

"The Court may at any stage of the proceedi ngs
allow either party to alter or amend his pleadings in
such manner and on such terns as nmay be just, and al
such amendnents shall be nade as nmay be necessary for
the purpose of determning the real questions in

controversy between the parties :

Provided that no application for anendnent shal

be allowed after the trial has commenced, unless the

Court cones to the conclusion that in spite of the
diligence, the party could not have raised the matter
bef ore the commencenent of trial."

On perusal the proviso of that provision it
denotes that no application for anmendnent shall be
allowed after the trial has comrenced unless court
conme to the conclusion that in spite of due diligence
the party could not have raised the matter before and
comencenent of trial. In the present case, plaintiff
has also filed an application vide Exh.51 and 52 for
amendnment in the plaint which was allowed by the
court and by way of anendnent plaintiff has nade the
amendnent in the plaint on date 8th January, 2010.
So, plaintiff has previously also availed the
opportunity to make anendnent in the plaint, at that
time, he shall be followed the due diligence to make

the amendnent. subsequently after [|apse of period,
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he filed the present second application for further

anendnent in the plaint at the stage of cross-
exam nation of the plaintiff. Present case is pending
for the cross-exam nation of plaintiff so trial had
al ready been commenced in the present suit and at
this later stage the proviso of the Order-6, Rule-17
is prevented the plaintiff to nake any anendnent in
the plaint. As in spite of due diligence the party
could not have raised that issue of anmendnent before
commencenent of the trial. So, at this stage, he can
not be allowed to nake any anendnent.

On perusal of relevant provisions, it is couched
in a mandatory form and the court's jurisdiction to
all ow such type of application is restrained by this
provision to sone extent. The Hon'ble Suprene Court
also held the principle in cases : (1)Vidyabai V/s
Padmal at ha, Supra and (2) Saurashtra Fuels Pvt. Ltd.
Mahashakti Coke Supra regarding the applications of
anendnent in the pleading. Therefore, considering all
facts and circunstances of the case and the rel evant
provisions, this court has no ground in this
application to allow this application for any
anmendnent. Hence, | pass the follow ng order.

- ORDER ::-

Present application is dism ssed.

Pronounced in open court today, i.e. on this
29t h day of August, 2011.

Date : 29-08- 2011, (C. K. CHAUHAN)
. 3RD ADDI TI ONAL SENIOR G VI L
Pl . BHARUCH.
ace JUDGE, BHARUCH.



