
IN THE COURT OF ADDL. DISTRICT JUDGE -V
Civil Court, Munger 

M.T.A.  39 of 2016 (C.I.S. No. 48/2016)

                                            Upendra Mandal & Ors.  ….….Appellants
Vs.

                                            Ashok Mandal & Ors. ….....Respondents

Date of
Order.

Order with the signature of the Court  Office action
taken 

06.03.2020        mHk;i{kksa dh vksj ls iSjoh gSA vfHkys[k vkns'k gsrq izLrqr fd;k x;kA

vfHkys[k vihykFkhZ ds vkosnu fnukad 12-07-2017 varxZr vkns'k 41 fu;e 27

lgifBr /kkjk 151 O;ogkj izfdz;k lafgrk ij vkns'k gsrq fuf'pr gSA

    vius  vkosnu  ds  ek/;e  ls  vihykFkhZ  fuosnu  djrs  gSa  fd

mRrjoknh@oknh us vihykFkhZx.k ds fo:) LoRo dh ?kks"k.kk ,oa dCts dh

iquZizkfIr gsrq okn nk;j fd;k Fkk tks okn lEifRr okni= dh vuqlwph&III esa

of.kZr gSA ml okn esa vihykFkhZ@izfroknhx.k mifLFkr gksdj viuk fyf[kr

dFku nkf[ky fd, vkSj oknh ds nkos ls budkj fd,A mRrjoknh@oknh dk

nkok ;g Fkk fd vuqlwph&III esa of.kZr lEifRr vihykFkhZ vkSj mRrjoknhx.k

ds firk ds chp gq, ikfjokfjd cWVokjk esa cjkcj&cjkcj fgLls esa iM+k Fkk tks

muds ewy iwoZt dkfrZd egrks dh lEifRr FkhA okn esa vihykFkhZ@izfroknh us

mifLFkr  gksdj  cWVokjs  dks  Lohdkj  fd;k  ysfdu  ;g  Hkh  dgk  fd

oknh@mRrjoknhx.k ds fgLls dks vihykFkhZ@izfroknh }kjk [kjhnk tk pqdk gS

blfy, okni= dh vuqlwph&II ,oa III esa mRrjoknh@oknh dh dksbZ lEifRr

ugha cph gS uk gh mldk LoRo dCtk gSA vr% okn [kkfjt fd;k tk;sA fuEu

U;k;ky; esa  mHk;i{kksa  us  viuk&viuk ekSf[kd ,oa nLrkosth lk{; izLrqr

fd;k ftlds vk/kkj ij fo}ku eqaflQ&f}rh; }kjk 19-08-2016 dks fu.kZ;

ikfjr fd;k x;k ftlds fo:) izLrqr vihy fd;k x;kA vihykFkhZ us vius

leFkZu esa dbZ nLrkost izLrqr fd, ftlesa izn'kZ&A fljht ewy vuqlwph&III

esa of.kZr lEifRr ds laca/k esa ewy fodz; i= Fkk ftlds vk/kkj ij fo}ku

U;k;ky; us vihykFkhZ@izfroknh dk LoRo ?kksf"kr fd;kA fuEu U;k;ky; esa

vihykFkhZ flQZ rhu fodz; i= tks mlds tkudkjh esa Fkk izLrqr dj ldk

tcfd mls vU; fodz; i= Hkh izLrqr djuk Fkk tks mlds nkos ds leFkZu esa
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izLrqr fd;k tkuk vko';d Fkk ysfdu os nLrkost vihykFkhZ ds tkudkjh esa

uk gksus ds dkj.k izLrqr ugha fd;k tk ldkA fuEu U;k;ky; }kjk fu.kZ;

ikfjr fd, tkus ds i'pkr~ vihykFkhZ }kjk mu fodz; i=ksa dh [kkst dh tkus

yxh vkSj dkQh [kkstchu ds ckn ,d iqjkus fVu ds cDls esa os fodz; i=

¼dsokyk½ feys tks igys vihykFkhZ ds tkudkjh esa ugha Fks ftl dkj.k bl

vkosnu ,oa lwph ds lkFk os nLrkost izLrqr fd, tk jgs gSaA ;g fd ;g

fodz; i= mHk; i{kksa ds chp fookn ds okLrfod iz'uksa ds fu/kkZj.k ds fy,

vko';d gS ftls fuEu U;k;ky; esa fopkj.k ds nkSjku izLrqr ugha fd;k tk

ldkA okn ds mfpr fu/kkZj.k ds fy, os nLrkost vko';d gSaA vr% bls

vihykFkhZ dh vksj ls vfrfjDr lk{; ds :i esa Lohdkj fd;k tk;s vkSj pwafd

nLrkost 30 ¼rhl½ o"kZ ls Hkh dkQh iqjkus gSa vr% mUgsa izn'kZ vafdr fd;k

tk;sA vihykFkhZ  dh vksj  ls  nLrkostksa  dh lwph ds lkFk ewy fodz; i=

fnukad 23-09-1957] 15-07-1959] 23-12-1959 rFkk 11-08-1959 nkf[ky dj bUgsa

vfrfjDr lk{; ds :i esa ysus dk fuosnu fd;k x;k gSA

       mRrjoknh dh vksj ls izfrmRrj nsdj fuosnu fd;k x;k gS fd

vihykFkhZ dk vkosnu iks"k.kh; ugha gS vkSj izLrqr vkosnu vkns'k 41 fu;e 27

O;ogkj izfdz;k lafgrk dh ifjf/k esa  ugha  vkrk gSA izLrqr nLrkost fuEu

U;k;ky; eas fopkkj.k ds nkSjku Hkh vihykFkhZ ds dCts esa Fks D;ksafd nkf[ky

pkj fodz; i= esa ,d fodz; i= vihykFkhZ vfuy dqekj eaMy rFkk rhu

fodz; i= vihykFkhZ ds firk yksdukFk eaMy ds uke ls gSA lHkh fodz; i=

tkyh vkSj cukoVh gSa ftlij panz'ks[kj eaMy dk uk rks gLrk{kj gS uk gh

vaxwBs dk fu'kku gSA ;g fd vihykFkhZ vihy ds nkSjku Hkze mRiUu djuk

pkgrs  gSaA  ;g Lohdkj djus  ;ksX; ugha  gSa  fd ftl O;fDr ds  dCts  esa

nLrkost gS mls mldh tkudkjh ugha gSA vkns'k 41 fu;e 27 lh0ih0lh0 esa

mYysf[kr vk/kkj vkosnu ls vkdf"kZr ugha gksrs gSaA vr% vkosnu vLohd̀r

fd;k tk;sA

      mHk;i{kksa dks lquk tk pqdk gSA vkns'k 41 fu;e 27 O;ogkj izfdz;k

lafgrk dk voyksdu fd;k tks bl izdkj gS&

“27. Production of additional evidence in Appellate Court.-(1)

The parties to an appeal shall not be entitled to produce additional
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evidence,  whether oral  or  documentary,  in  the Appellate Court.

But if-

         (a) the Court from whose decree the appeal is preferred has

refused to admit evidence which ought to have been admitted, or

[(aa) the party seeking to produce additional evidence, establishes

that notwithstanding the exercise of due diligence, such evidence

was not within his knowledge or could not, after the exercise of

due diligence, be produced by him at the time when the decree

appealed against was passed, or]

       (b) the Appellate Court requires any document to be produced

or any witness to be examined to enable it to pronounce judgment,

or for any other substantial cause,

the Appellate Court may allow such evidence or document to be

produced, or witness to be examined.

(2) Whenever additional evidence is allowed to be produced by an

Appellate  Court,  the  Court  shall  record  the  reason  for  its

admission.”

       fuEu U;k;ky; ds vfHkys[k ds voyksdu ls fofnr gksrk gS fd fuEu

U;k;ky; esa  oknh tks vihy esa  izfroknh gSa]  us bl vk'k; dk LoRo okn

la[;k  1@2010 lafLFkr  fd;k  Fkk  fd okni= ds  vuqlwph&III esa  of.kZr

lEifRr  ij  mlds  LoRo  dh  ?kks"k.kk  dh  tk;s  vkSj  dCts  dh  iquZizkfIr

izfroknhx.k ls djk;h tk;sA mDr okn esa lHkh izfroknhx.k tks bl okn esa

vihykFkhZ gSa] esa  mifLFkr gksdj viuk la;qDr fyf[kr dFku nkf[ky fd;k

vkSj vius fyf[kr dFku ds ikjk&13 ,oa 14 esa dgk fd ;g dguk xyr gS

fd vuqlwph&III dh lEifRr vuU; :i ls Lo0 panz'ks[kj eaMy dh Fkh D;ksafd

izfroknhx.k }kjk vuqlwph&III dh lEifRr Lo0 panz'ks[kj eaMy ls izfroknhx.k

}kjk rhu fofHkUu fucaf/kr dsokyk fnukad 29-02-1960] 15-07-1966 ,oa 28-10-

1967 }kjk [kjhn yh xbZ Fkh rcls izfroknhx.k blij n[ky&dCts esa vius

LoRo vf/kdkj ds lkFk gSa ,oa oknhx.k dks vuqlwph&III dh lEifRr ls dksbZ

ljksdkj ugha gSA fyf[kr dFku ds ikjk&16 esa Hkh izfroknhx.k dk dFku gS
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fd Lo0 panz'ks[kj eaMy us cWVokjs  esa  izkIr vius iSr`d lEifRr dk lkjk

fgLlk csp fn;k FkkA izfroknhx.k ds fyf[kr dFku ls Li"V gS fd okni= dh

vuqlwph&III esa of.kZr lEifRr dks rhu dsokyk ds ek/;e ls izfroknhx.k }kjk

panz'ks[kj eaMy ls [kjhnus dh ckr dgh xbZ gS vkSj muds izLrqr vkosnu ls

Hkh  Li"V gS  fd ;gh rhu fodz; i= muds }kjk izn'kZ  ds  :i esa  fuEu

U;k;ky; esa izLrqr fd;k x;k gS tks vfHkys[k voyksdu ls Li"V gksrk gS fd

og dze'k% izn'kZ&A, A/1 ,oa A/2 ds :i esa izLrqr fd;k gSA vius lk{; esa

Hkh  izfroknh ;ksxsUnz eaMy us fuEu U;k;ky; esa  bUgha rhu fodz; i= dk

mYys[k fd;k gSA izfroknhx.k ds fyf[kr dFku ,oa lk{; esa dgha Hkh vU;

fodz; i= dk mYys[k ugha vk;k gSA izLrqr vkosnu vihykFkhZ us bl vk/kkj

ij yk;k gS fd mDr pkj fodz; i= mlds O;fDrxr tkudkjh esa ugha Fks

ftl dkj.k  fuEu  U;k;ky;  esa  mls  izLrqr  ugha  fd;k  tk  ldkA  fuEu

U;k;ky; ds fu.kZ; ds ckn dkQh [kkstus ij mls fVu ds cDls esa  mDr

fodz; i= feysA fuEu U;k;ky; esa LoRo okn la[;k 01@2010 fnukad 08-01-

2010  dks  lafLFkr  fd;k  x;k  Fkk  vkSj  25-07-2011  dks  izfroknhx.k  }kjk

fyf[kr dFku nkf[ky fd;k x;kA fuEu U;k;ky; dk fu.kZ; fnukad 29-08-

2016 dks ikfjr gqvkA vr% ;g dguk fd bl yach vof/k esa Hkh vihykFkhZx.k

dks lE;d lrdZrk ds ckotwn mDr nLrkostksa dk Kku ugha Fkk] lgh izrhr

ugha gksrk gSA mDr nLrkost dh lR;kfir izfr izkIr dj Hkh vihykFkhZ }kjk

fuEu U;k;ky; esa fopkj.k ds nkSjku izLrqr fd;k tk ldrk FkkA tcfd vius

fyf[kr dFku esa izfroknhx.k@vihykFkhZ dk dguk Fkk fd vuqlwph&III esa

of.kZr leLr lEifRr buyksxksa ds }kjk [kjhn dj yh xbZ gS vkSj oknhx.k dh

dksbZ lEifRr vuqlwph&III esa of.kZr lEifRr esa ugha cph gS rks ,slh fLFkfr esa

vihykFkhZx.k dk ;g nkf;Ro Fkk fd os vius dFku ds leFkZu esa okni= dh

vuqlwph&III esa of.kZr lEifRr ftls os vius }kjk [kjhnxh dgrs gSa] ds leLr

nLrkost fuEu U;k;ky; esa izLrqr djrs ysfdu vihykFkhZx.k ,slk djus esa

vleFkZ jgsA vihy ds Lrj ij vihykFkhZ ds dfe;ksa dks nwj djus ds fy,

vkns'k 41 fu;e 27 dk voyacu ugha fy;k tk ldrk gSA vr% mijksDr

rF;]  ifjfLFkfr  ds  vkyksd  esa  vihykFkhZ  dk  vkosnu  fnukad  12-07-2017

varxZr vkns'k 41 fu;e 27 lgifBr /kkjk 151 O;ogkj izfdz;k lafgrk Lohd̀r
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djus ;ksX; izrhr ugha gksrk gSA rn~uqlkj vihykFkhZ  dk vkosnu  vLohd`r

fd;k  tkrk  gSA  mHk;i{k  vfxze  dkjokbZ  ds  fy, fnukad 08-04-2020 dks

mifLFkr jgsaA       

                                                 ys[kkfir

         

                                                               (Raghubansh Narain)

                                                        Addl. District Judge-V, Munger

                                                                                                      


