GJIMO020089192019 1 Criminal Case N0.6911/2019

5
Ra:
=]

eiud suloll diluvi |[ou/o¢/Roac

Y. sAfofl diflW  |ou/o¢/RoacE

3Ad sulol]l diIflu |Rc/ou/R0RS

A2A101) ay AR |[EaH

oS oCc |V

A. oflg As).Rloll. RIdla ¥ Hal As] Alg %Y. AY. A&l
SIEHI Y. ¥HoloR

SIeld] 34 of. 59 /R09C
xS —

sdluie] :- HYElol o2 1HE Al
G.4.29, 441-AUIR
8. uilen Agle U,
1 Ha1IR

[Q3ed

AR :- () 386 AecH
R sdeIsid AYSIUI
G.9. yud ,44l-AuR
8. M.21¢.51.2]. 3A 3,
€35, Ldle ol. §RW, U2d Uls,
€S, WHaI2IR

9ol :— ¢l aPNfAcid HogAoe Asedll SHH—13< Ve

SARAIE U - (A, usld &l A.234.211¢
AR YA = (4. ysld &l AA.4.20€2



GJIMO020089192019 2 Criminal Case N0.6911/2019

5
Ra:
=]

—:YSIEl: -

(1) sdueuaiol 3ol Esai 65lsa :-

s3uIeuioll 5uofl ¢sai (Ao eslsa Al B 5, I
SiHoll SAAIElA AR 11D ARl UIUJ 81 Aal
ARG Ydlall [As1A HI2 dielio]l %332é1d Gell adi
ARIVIA sau1E]l uiAedl Aiviell sdi s361€13 ARIVIq
3.3,00,000/— (5 3l 2@ dv Yri) &1AGKldll
AINA. Al SIHoll SAAIEIRA dell Aell Al Hidiel]
sl AHARIIA dail UElall Ais AAs1Boeall s3yIElA 222
ois A1s JosSlAl, €25 AU, F¥Hal2Rall 3.3,00,000/ -
ol dl.ou/09/R09C dll A%all AJAS o. €LFoUU YA
AN, ¥ Js $3BIE]RA A=Al cisai Al SAUdi AER VS
dl.ou/09/R09¢ ol A% "HY2a/ ¢i51a" ofl AA 419
Ud s2d. ol el sARUIEla Adi sABERA dAall
[Q.9.81 HRsAd ARNMIA  dol  wendd AN
dl.aa/09/R09€C ol A% 2225 Uiz 4.5l &l As Ud
sal 23all a&l AsAHi wendd ol Ysdl A1ydl Hi
Hioell olldld Hisadl, ¢ Aivren o1élel 2RI 9l agl
datl Hidls 2RI al. R dl dI.23/09/09€E ol A% HY
oR(E  eldIdi Al SIHall AHRIRA  Hidlel  olZlAHi
FRNRYI H¥H Jsoll 284 [auRld sd AHAYHJEIAI
sARUIEIS of Ysdl ARRA ¢l aoneflNoid gogdoe
Ase—¢ca (3 ¥ 89 uglefl sl "2/alaeH, <"
als Aol 8) ol sdH—13¢ Hodall [RA21IUI o]
AIRUA 8l dl.ou/0c/09E ol A% SIAIEIA AHI1R1U]
[Q3et Aulla s3RUIE 2ofl AEIAA AH Y A B Aol



GJIMO020089192019 3 Criminal Case N0.6911/2019

5
Ra:
=]

AR [A3ey AlE[oRIH—A¢c ofl SHH—A3¢ JFHoUd
QificHs s1R3d18] a1 [Aaid] sd 8.

() s1& siFdaidl :-

A1 513 s3pIEloll Aulld sU1E dl.ou/oc/09¢E
all A% elvid Adi Aeldd &Rl sAAIEl] s3u1E 2uec]
A3gI2A0l dlleAl GllE AlEcRIH—Acc ofl sEH—3¢
AHodall (AN dalle] Asilol dF sI¥eiR] SRR
Albdi—cw3 (3 ¥a & udlel gsai 2/Eai-1c93”
als Aollfd 8) ol sdH—20v 2odA AR [A3ty
AUBGRUH—acca ofl sdH—a3¢ woddall MY
dotlall AHoH Y scli AR d=ilall [A.asldel] H1Rsd
AEIAA AHE 6192 A 8. Al Aeldd ARl AR
sARuIEURIall AHILRA YIdId] aisd [QAaliy AU
A1ddIg] YloiRad sl alie 2RNgf dJotl A His—q0
el fa1deal alltdidi 21Ad B, ¥ [(ddeciHi 24l SiHall
AR &RI dail [A3L8iall dolioll HoSIR SAIHI A19d B,
A1 AR sIA AR A1A60 JoAI1gl siRidigl 1210
AAIGYIH] A1dd B,

(3) sAueud 2y &Ad Yridl:-
Al s1A sAAIEUd ARV [A3e4 Uldlall 34 YR
Al HIZ oflA Yxololl HAIMWs dHY €2d19D) YRIdI Y
SUIHI A19d B;

- Andls Yrudl -

ol. [Qo1d AHis




GJIMO020089192019 4 Criminal Case N0.6911/2019

5
Ra:
=]

1. $2AIE HYElot o 1HE diRluIal] Adieatiaigll Yoilofl | oy
—: €2a19Y Y19 -
ol. ([Qa1d Ais
U. |Js o. <S50l o] 244d 1y
R. |JSs ol. CLF0UU ail I]eal AH AHAA Qu
3. [RINA HisdIdd Hidiell oiélAol] 2gnud Qg
T AR 6. a4 o HidIRl alld]A 9. Ule A3, suid Q9
yaivofl 2HAd
U, [A1R1U] of. ® o Hid1ell olld]AH 299 U122 A9]. said U
yaiuofl 2A4d
S. [ARIU] 6. 9 o HisAIAd Hid1Rl a1E)AH 61 21 -JdIol] | A€
AsolldaAoe 2dly
9. AR of. * o HISAHIAA HidIRI olidlH ?Y 2-JdIef] | RO
AsolldxsAoe 2dly
(v) SAUIEUA Aol Sall AHLaiHi GU Y Olall AVfls

A2l €2d1AD YRAUI Y S 8. RURGIE STRUIEUD AHiS—33
&fl sA1Ra1 yfl4 2%y §3] su1eud YA] oy 18R S| 8.
CURGIIE AER SIH AARIIUioll [AAY [(aideat GUR AU
A1dd. Al SIHoll AR &RI dlall [AAY [o1AEal €3 U 0l
Ad] 65lsd wRIAd 8 5, A dudl [GIENY & Aal 241 SIHall
SARAIEIRA Aflall @21 /2118la uiRell As Aad]l gBuAd
Sd . [AAYH| ¥Idd 8 5, A sAvIEla 2N Avidl o]




GJIMO020089192019 5 Criminal Case N0.6911/2019

5
Ra:
=]

(v)

Aol 31UIElA AR A1A Slef SIUEA0] AL] o], [AAYAH
¥RIAd 8 5, dullad oRUIdall AIBE dUIAUl & Aal AdIE
GuR yailoll Arudl otefl. 118l A€ s1H RIVIURI6l Y19
UR AU IH] AH19d.

alciall 13 ARG of]A YxGioll £2d19) YA of | H¥of
Y A B,

—: €241 Y19 -

([Qo1d Ais

S.U.21.0l. 159/20R0 ofl 1A Y1dall AiEaliHiol | 3¢

U3 oisd

(s.q)

Al sliHoll ARG dloll 5ol AHaldl GUR Y Hall
£2d1dY Y191 Y 5 B. RIRGIE AR AHis-3c €]
s8]l Yrfl2f 2 831 ARV YRi1d1 6it 182 S 8.

A2 sIA sueud dis-vo ol AMd edldl 2y sAUIH]
AAd B, ¥ dAIB AYIHI AH1Ad B. Al BURid 6idud
[Q.4.¢ iRl Anls edldl el sAUIAT A1Ad B, ¥ £:lal
Adidi 219d 8. ol yd [A.usldgl &Rl dilel $dall
AHTolHi olIHER AYRRAU JEIA al alIHER US| HEIE

¥ YSIERA] Y S B d Al AEIAd &RI dUIA Al
AH1dd 8.

sAuIEl df ([A.a.2l &Rl Yuacd edld sdi ¥LIdd
8 %, Al siHal sABIElA 21IRAU] A19 NOUIRI YU 8l
Aal AARIMA gdlall [AsiH 2 dieliofl %¥33v1d Gefl adi



GJIMO020089192019 6 Criminal Case N0.6911/2019

5
Ra:
=]

AURYUIRA gdluie]l uiedl adidefl sdi slaIglA 2RIV
3.3,00,000/— &I¥GKloll AWd. 9y edld s
¥R1Ad B §, Al SIHall SRAIERA dAlall Aell 25H4( Hivie]
sdi AHRIVIA dofl Ul ols AsIBozall sAIElA 222 Gis
Als JoSlul, €S AV, %lHolRell 3.3,00,000/— ol
dl.oU/09/09¢C dll A%all VS of. E<SoUU Yl AN,
¥ As sAAERA Aol csHi ¥l sAddi qe Vs
dl.ou/09/R0aC oll A% "2/Y2a/ 15101 ail AA AI& Ud
s2c, Kol el sApIElad Adi sAAERA AAlall (D9 4]
H1Rsd ARG dotl ¥RNdd A0A dl.99/09/09€E
oll A% 2225 UlRe A.9l. &l As Ud sl 2430l del AsAi
¥RNAd ol Ysdl A1udl HI2 Hidlel oigly dlsadl, ¥
Hivren ofidll AR UGl a2l dell Hidls AR o, R d
dl.a3/09/R09€C dl A¥ W 2AAd &ldIOdi Al SlHall
ARIIA HidlRIl ofiZlA4ai YlIcdl Yot Asofl 284 [a1eiR]d
S AHYHATEIAI $3AIENA Y5l A1Td ole] Hal s2N2A1E1A
Al dHIH eslsa Alls a8l e2dIdY Y191 Y 83 YaR
s &1 Aol AURMIRA sluIElofl d¥RIAHI SAUIMT AH1ddi
Siajofl 2AojHlIollo] SIEf Visal S o &l ARIIal A(Eifc1,
1< ofl sdH—-13¢ Ao dall 21Ut IYaliHi dsARdIof
s21d] 19y d A% 5241 [Aaid] s 8.

(s.R) A€ s1A ARG (d.9.2] &Rl Yuacd edld i
*¥RIdd & 5, Al SiHoll AR (aely & Aal s3UIE
Hxololl sIg aliRnsly cudeRr ARNIRA sluIEl 218 s2d
o®fl. agi edld sdi ¥eNdd 8 5, Al SiHall SIUIE]
AsHi YRl Yx¥oiofl 284 wRIVIa 818 Gglofl H1udl HI2



GJIMO020089192019 7 Criminal Case N0.6911/2019

5
Ra:
=]

AI(Es d A21H o] 2l ARV ddlell A1 GiUIY
sARUIEloll BAedulRt s3] YuRR sd 8. dyii edld sdi
*RIAd 8 5, Al siHall AHARIA s3RAIE]l 2419 SIY i
U oief] 4ol 211 S13Hall SUIEIA Aol (A A% BF Siof)
g1ci1ef 3ol viAel] 21R1Vlal As Aad] dal HEEIU Al
R1E Asall LBUAPI s B, dyHi edld sdi ¥RIdd B
%, Al SIHoll SAAERA ARVl 48] sl SIRI AJsal)
&6UAA1 s 8. ayHi edld sdi weNdd 8 5, 21 SlHall
ARIVIA g3u1Elofl Bdedud s3] Uldlell deidld oy
Y 5} O al FRUElfl aRERIHI ST AHIddi Slgfa]
oA lollg] Visol sed &l) AARIIa [o1ely sud] ©ls] ysal
[Qoidl s2c 8.

GURIsd 32uofl &SISAl &Il Y YRIdIall AHIER A
AHEIAA AHE AER 5ol oAIR]lS (611 2113 oflA YxCioll
Hal GulRaa Y1 B;

D g Al SliHoll STRUE] A 6S1sAd YAUR SR B 5,
siHoll s3AIElA AR A1 2Rl U &1 Aol
AURMa ddiall [AsiA HI2 alvlio]l ¥33uid Gell gdi
ARMIA sliEl uiRedl oieliofl aidefl sai gluIElA
ARIIa 3.3,00,000/— &18GYlall AHIUA al RARGIE
A siHall sTAIEIRA dllofl Aell 2546l Ud Hidell s2di
ARIIA dail U&lall Ais uiidiall 222 Ais 1S Pogll, €25
Q1uil, ¥1Ho121R6ll 3.3,00,000/— dal cdl.ou/09/09EC
oll A%all AS ol. c<FoUU dial A€l AHNE, ¥ JS
sAUIEIRA dllefl  osHi wHl sAddi AR Js
dl.ou/09/R03C ol A% "2Yy2a/ ¢i5]a7" ol AA AIE



GJIMO020089192019 8 Criminal Case N0.6911/2019

5
Ra:
=]

Y&l ol.

(¢)

Wd sd, ol el sAuidla adi sAUERA  AAall
[@Q.a.¢l  HRsd ARNIRAG  dol  ¥RIAE A0l
dl.22/09/09€C al A% 2S UlRe A.sl. &l As Ud
sal 230fl a2l AsHi weNdd ol Ysdl Ayl Hi2
Hiolell oldlA Hsadl, % sivell ol AR Vel ag
dotl Hidls AR oi. R ol dl.13/09/09C ol A% Y
oRE ldIndi AHRIIRA Hidel olZlAHi FRIIRU Yoo
gdot  oel s ARRA Ul ddNelRicid  gorgHoe
252,19 ofl SH—3¢ AHodJall [RI211UI2 Iod] AHIRAE
87

) RVIUA sRIElddl dagridi sAUIHI 1ddi Slofof]

oflallo] Uldllall At oiAU1d % 3] visol S B7
2l §SH?

GUASd HelAlall HIRI (01111 oflA YxCioll B;
oISRICHS,

BSRICHS,

AIUE] 5SH Y¥ ol

Q 2al R Ucd YRAJISRI YRiSal A4leddll [Aqd U:
sAluIEUD AAIRIU] [A0e4 Uldioll 52uofl &slSd Yu1R
I HIZ GUR Y¥Slall AVfls daw £2dIAY Y| Y S
&, AIMYUH el ol.q Aol R U $3lu1eud 2y Avlls aa
£2d1d® Yudiofl [Aga AUT sl 24218 A(Eofla1-
1< ofl sdH— 3¢ § ¥ USRI 19 Hi AHIRe & Al d



GJIMO020089192019 9 Criminal Case N0.6911/2019

5
Ra:
=]

YS! YRIACH &IRI ACT-66 of 1988 we.f. Lst April 1989
A10d SJAIMT AIAE ol A1 USWIal USUl U9l
URRIC 0N &g ol €RIEN ¥ &dl Aol dIFARHI ollH. AR
MHEIAA RIRl Sanjabij Tari Versus Kishore S.Borcar, 2025 (0)
AIJEL-SC 75934 oll YSIElall Ul 19 ial Uy 1w Hi dQldf
sdi ¥eldd 8 3;

"11. Having heard learned counsel for the parties, this Court is of
the view that it is essential to first outline the scope and intent of
Chapter XVII (Sections 138 to 148) of NI Act which has been
inserted by Act 66 of 1988 w.e.f. st April 1989."

"14.Consequently, this Court is of the view that the intent behind
introducing Chapter XVII is to restore the credibility of cheques as
a trustworthy substitute for cash payment and to promote a culture
of using cheques. Further, by criminalizing the act of issuing
cheques without sufficient funds or for other specified reasons, the
law promotes financial discipline, discourages irresponsible
practices and allows for a more sufficient and timely resolution of
disputes compared to the previous pure civil remedy which was
found to involve the payee in a long-drawn out process of
litigation."”

AIH,BURISA  YsIeH  AwBoflud, accr ol U@

19 (sdH -3¢ &l Av¢) ol USUI VIl YRIACa ERIE]
@Qsd sdi weNdd 8 §, 2Ass Ysdell HR (Al
[Ascu a1 Asoll [AyAelludlial Yoi : 22l 546l 4ol
Asall GUANA s4I0fl 2425dlol MicH1Gal A UdIoll B . dYHi
Yai GSIN (Aol AHYUI Ao AISSA SRERIRR AS 13
SAlall §cal IYaiigld clofidlal oflRlis]d [RIRAdI WMNUYIol]
a8l AYdIciER MeIal oflxcilel sl Aal [Edidl] eled]
ARuiiHeH dal gy siRieH olalid]l AHUAR dSARg]
[clarRel did] sz AHal ugisRal dicll sigefl siRiaiel aiell
UAR of Ag yS d Hiz 15Ul oy Holl A5 d gRiel
URIACI &IRI RUSA SAIHT A1d 8. A1 SIHall AR

[Q3e AR AUEolluH, ¢ ofl sdH 3¢ Hoydall
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M2 dyolie] dBlHA HSUIHI AH1AA &, AR AER Slojol]
211 oot (AU 2ol HIZoll AIURIS cIcd] L4lal
Adl ARd %33 & da Y Yslelll WAl v
A(BrofluHoll sAH-13¢ oflA Yot 2Y SAIHI 2A19d B;

“Section-138 Dishonour of cheque for insufficiency, etc.,of funds in
the account:Where any cheque drawn by a person on an account
maintained by him with a banker for payment of any amount of
money to another person from out of that account for the
discharge, in whole or in part, of any debt or other liability, is
returned by the bank unpaid, either because of the amount of
money standing to the credit of that account is insufficient to
honour the cheque or that it exceeds the amount arranged to be
paid from that account by an agreement made with that bank, such
person shall be deemed to have committed an offence and shall,
without prejudice to any other provision of this Act, be punished
with imprisonment for a term which may be extended to two years,
or with fine which may extend to twice the amount of the cheque, or
with both.

Provided that nothing contained in this section shall apply unless-
(a) the cheque has been presented to the bank within a period of six
months from the date on which it is drawn or within the period of
its validity, whichever is earlier,

(b) the payee or the holder in due course of the cheque, as the case
may be, makes a demand for the payment of the said amount of
money by giving a notice, in writing, to the drawer of the
cheque,within thirty days of the receipt of information by him from
the bank regarding the return of the cheque as unpaid, and

(c) the drawer of such cheque fails to make the payment of the said
amount of money to the payee or, as the case may be, to the holder
in due course of the cheque, within fifteen days of the receipt of the
said notice.

Explanation :- " For the purpose of this section, debt of other
liability means a legally enforceable debt or other liability.”

A, AElUH, ¢ ofl sEH-3¢ Hi sAIAI 2H19d

oy Aec! sAUIEUA A ol YUR Sl HIZ AER
SEHoll A1URUS dcd] AEIAA AHS QURYL] YIUR Sd o]
B Y, dAedl VI AEIAdg] Llol olld. AR AHEIA
KRl “Prem Chand Vijay Kumar Vs. Yashpal Singh” reported in
2005 (4) SCC page no-417" BGU2 URILU LA YSIEl BUR
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WA B, X YSIEAHI  cIHAARY  AEIHD &R
AlEollud, ¢ ofl saH—a3¢ 2Aoddall (A211UIN aiiof]
&5ISA YRAUR Sl HI2 ¥ A1URIS dcdl FAIEU YuIR
Sdlall 28 8, doll UU! s ¥eNdAd B 5,

“..View in that Context, the following facts are required to be
proved successfully prosecute the drawer for an offence under

section 138 of the Act:

(a) that the cheque was drawn for payment of an amount of money
for discharge of a debt/liability and the cheque was dishonoured;
(b) that the cheque was presented within the prescribed period;

(c) that the payment made a demand for payment of the money by
giving a notice in writing to the drawer within the stipulated
period; and

(d) that the drawer failed to make the payment within 15 days
of the receipt of the notice.”

AIH, GURASA YSIEIHI YRIRUI Y¥of, SFUIEUS eI
AH2 A &51sd RURYL YRAUR SWlofl 8 B 5, AUUIHI
AAE As AR AHA AHYYl 2iAd: €Y § oY
YUIGER] HEI $I HI2 UId [aIidd] &l ddl ofs uidl
GUoll A AUIHI AHIAd &dl Al ddl As Ysyell sl
dlotl &% uad S &dl. dyHi A ULl RURYE YAR
SAlg] 28 B 5, AU AH1dd AS [oRIA SAIHT 2419d
AHAHJYTEIHT CRLIT HIZ Y SAIHI H1dd &dl. dyHi A
URl YAR sdig] 28 8 5, s3AERA srieE (orRia s
AHuHUTEIHT Asall 22d1sIR UAdled] A1 AsHi ¥eIdd
2540l] AHidrell sadl Hidren o1l 2RIVl 2A1udiHi 2419d
gdl 2o ddl oldld Heul difluedl au [EgAaAi aidlell

H¥SHoll 284 YsadHi AR [oivsn1 AJd &dl.

AER SIA Y AAA 285 URell Y14l ial AdIi 419
dl, sFlIEUd Uldiall 3A YUR $dl HI2 dis—ou &
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SARUIELfl A1dieatiHi 2a3UHI YOllofl Y A B il d
yollofldi Uldiofl dis—oqa ofl sRueni wendd daHiA
gslsdlal dm3ll 28l sAvUleal AnYoisI] Yrdl Y 2 B,
AER SIA SAUIEUS ¥ YA Y SAIHi AH1Ad B, dof &9
ugglell [Aordur YRrasla JRIisol sAIHI A1dd 8. dyai
iU Uldloll 34 YRAUR Sl HI2 ¥ €2dIdD YRAUI %Y
A O dal U@l LAlal AdIHi AHIdd © del YISl df Y
dIHER GBRU JEIAd dal olIHER AU AEIEdall
YSIERA HIolGR dAUIR AdIHi A419d 8.

sduieudt y Aivlls yotioll d&il 2y sAHi AH41dd
Aoy e2dld¥ioll A1 A1 B cuHl sEHH-3¢
AHodJall (211N aiiofl A16fldl] dec] Heidd HoHiof
SARUIESl  dRERIHI Sdloll &I & ol d YO
AME[G1UH,2¢c ofl sEH—9¢ d¥Ul SdH—3¢ Al d
A6i0fl Fo1dIg sU1HT A41Ad B. ¥ Slajoll MG YSIElo]]
A01d1 IcR of|A Y0l 2Y SAIHI A1 B

“118: Presumptions as to negotiable instruments: Until the
contrary is proved, the following presumptions shall be made:
(a) of consideration.that every negotiable instrument was made or
drawn for consideration, and that every such instrument, when it
has been accepted, indorsed, negotiated or transferred, was
accepted, indorsed, negotiated or transferred for consideration,
(b) as to date.that every negotiable instrument bearing a date was
made or drawn on such date;
(c) as to time of acceptance.that every accepted bill of exchange
was accepted within a reasonable time after its date and before its
maturity,
(d) as to time of transferthat every transfer of a negotiable
instrument was made before its maturity;
(e) as to order of indorsements. that the indorsements appearing
upon a negotiable instrument were made in the order in which they
appear thereon,
(f) as to stamp.that a lost promissory note, bill of exchange or
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cheque was duly stamped;
(g) that holder is a holder in due course.that the holder of a
negotiable instrument is a holder in due course:

Provided that, where the instrument has been obtained from
its lawful owner, or from any person in lawful custody thereof, by
means of an offence or fraud, or has been obtained from the maker
or acceptor thereof by means of an offence or fraud, or for
unlawful consideration, the burden of proving that the holder is a
holder in due course lies upon him.

139. Presumption in favour of holder.It shall be presumed,
unless the contrary is proved, that the holder of a cheque received
the cheque, of the nature referred to in section 138, for the
discharge, in whole or in part, of any debt or other liability.”

AHIH, GURISd Slojoll Mot dAUIB Adi AHI SAUIHI

AHIAd 21 HYGloll GHofHlol STUIElofl dRFRIHI S lal
8 8 al d Y % ASUR A A6l 1 F, ARNIA
sAuIElal As AN 8, AUl A%2NHI 21 ViAol §3UIE] o]
ARBLIHI Sdlall B 8. %1 ARIMIU A1 JojHlailaf ViSal
SJAIHI AN W dl, | JofHlall sFAIEl] dBIHi s3]
ASIR olgl. o 5, Sl dB/RIHT SAIHT A19d
AgjHlolall doll YUR $dI HI2 [aiLiIcHS Alofld olell,
u3d AUl gHlollal YUY Aol o]l Ypdl dgl
YRR visa s3] s B. ayai, ARNRA dal
AgjHlollo] ViSal $AI AU GUR Yoilofl ud] o g
ddl siueloll SIg (oA ofell, usg RIV] 24191 AAgjHIallgf
uisol s3lu1Eloll Gazaul sl dei 28S el Yidi ue]
S3 A5 V. AR sIA WR_R sApIeUA ARV [A3ey
AlE[GIRAH, 1 ofl SEH—3< AAodJall [RI211UI2 daiof]
8SISAd YAUR SWI URA B, AR Slgdll MAUl Yo
sAAUIElfl dRFRIHI ¥ oHIol SAlall R/’ & A VigjHlal
Al [G1uHl SHH-1U¢ Al SAH—U3C VHodd SAUIHI

AHIAA F2AUIY Y SAIoll 28 & Al FUR A| AAgjHlof]
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UiSallcHS & ial A1l VigfHlolle] AIRYIUS Visel sdlg] 2%
8, AR A JofHlaila) visel $d] A s3] USRI q& dal
AojHlollo] Uisel $UI HIZ YRAdloll o1l Sloll GUR 8, d
alioid Alall AEIGdo] LIl olIHER AURRU HEIG IR

“Hiten P. Dalal Vs. Bratindranath Banerjee (2001) 6 SCC 16"
GuR HRILY A YSIEI BUR ¥R B, ¥ YSIEIHI ollHER

AARU HeIdd &RI oflA Y AYAISol SAIHI A19d &
5;

"Section 139 provides that "it shall be presumed, unless the

contrary is proved, that the holder of a cheque received the cheque,
of the nature referred to in Section 138 for the discharge, in whole
or in part, of any debt or other liability." The effect of these
presumptions is to place the evidential burden on the accused of
proving that the cheque was not received by the complainant
towards the discharge of any liability. Because both Sections 138
and 139 require that the Court "shall presume” the liability of the
drawer of the cheques for the amounts for which the cheques are
drawn, as noted in it is obligatory on the Court to raise this
presumption in every case where the factual basis for the raising of
the presumption had been established. It introduced an exception to
the general rule as to the burden of proof in criminal cases and
shifts the onus on to the accused. Such a presumption is a
presumption of law, as distinguished from a presumption of fact
which describes provisions by which the Court "may presume” a
certain state of affairs. Presumptions are rules of evidence and do
not conflict with the presumption of innocence, because by the
latter all that is meant is that the prosecution is obliged to prove
the case against the accused beyond reasonable doubt. The
obligation on the prosecution may be discharged with the help of
presumptions of law or fact unless the accused adduces evidence
showing the reasonable possibility of the non existence of the
presumed fact. (Paras 20, 21)

The distinction between the two kinds of presumption lay
not only in the mandate to the Court, but also in the nature of the
evidence required to rebut the two. In the case of discretionary
presumption the presumption if drawn may be rebutted by an
explanation which 'might reasonably be true and which is
consistent with the innocence" of the accused. On the other hand in
the case of a mandatory presumption "the burden resting on the
accused person in such a case would not be as light as it is where a
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presumption is raised under Section 114 of the Evidence Act and
cannot be held to be discharged merely by reason of the fact that
the explanation offered by the accused is reasonable and probable.
It must further be shown that the explanation is a true one. The
words 'unless the contrary is proved' which occur in this provision
make it clear that the presumption has to be rebutted by proof and
not by a bare explanation which is merely plausible. A fact is said
to be proved when its existence is directly established or when upon
the material before it the Court finds its existence to be so probable
that a reasonable man would act on the supposition that it exist.
Unless therefore, the explanation is supported by proof, the
presumption created by the provision cannot be said to be
rebutted.”

(q0.4) AHAY] A ofig %3] B &, A(BiciuH, 1< ofl saH
—q3C oY SAUIHI AId] AgjHIol A ViSalIcHS VajH ol
8. ollHER AURU JEIAd ARl AlE oA saH—aa¢
d®ll SEH—3C Hi SAIHI A1Ad Slgell Uil Aol
AYRIUR Aals YSIERAHI doll [Agd UUT 5d &, Yol
&d uglel Ysielol MRAdl vidR Y SRAIHI A19d B.
qydi, 23e A oy sl %33 B 5, A Slgfoiall AlHIoY
Rlttia & 5 «AR SRIEIHT VI 12d1g s2lal ARV Gu
Y1910l ool HSUIHI AHIAA &I VHal AR Slojoll VHafHiof)
AR €1d &ldl idg] SAlg) &lA B AR olIHER
AdRU JEIAdall 2Rl Hiolofld ouRmILfRIofl visUls el
“Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808" GU2
URILY &AM YSIElall U1 R Hi of]A YX0l AUAISal Sd B;

“22. .........0ne of the cardinal principles which has always
to be kept in view in our system of administration of justice for
criminal cases is that a person arraigned as an accused is
presumed to be innocent unless that presumption is rebutted by the
prosecution by production of evidence as may show him to be guilty
of the offence with which he is charged. The burden of proving the
guilt of the accused is upon the prosecution and unless it relieves
itself of that burden, the courts cannot record a finding of the guilt
of the accused. There are certain cases in which statutory
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presumptions arise regarding the guilt of the accused, but the
burden even in those cases is upon the prosecution to prove the
existence of facts which have to be present before the presumption
can be drawn. Once those facts are shown by the prosecution to
exist, the Court can raise the statutory presumption and it would, in
such an event, be for the accused to rebut the presumption. The
onus even in such cases upon the accused is not as heavy as is
normally upon the prosecution to prove the guilt of the accused. If
some material is brought on the record consistent with the
innocence of the accused which may reasonably be true, even
though it is not positively proved to be true, the accused would be
entitled to acquittal.”

(10.R) GYHI olIHER AUIRU MEIAA £URI Bharat Barrel &
Drum Manufacturing Company Vs. Amin Chand Pyarelal, (1999) 3

SCC 35 Hi AlbleRuHodl san—aac(A) ol BT i
&Add B 5, As guid dUdRgldll cxuell 2dlsd &l
CIRGIE SAH—(A) AU A JojHlol s3] ASIY 5
dal 2%l A&l UIH Y1 B. I VAgfHIol Visol YUY AZ
dq ojHiol & Aol UAUIE] AUl vgjHIola} Aci(Ad GiuUId
2% 3ol visal 53] AF B. ollHER AURU AEIAT LRI AER
YSIEloll Ul R Hi AHUAISel S 8 5;

"I12. Upon consideration of various judgments as noted
hereinabove, the position of law which emerges is that once
execution of the promissory note is admitted, the presumption
under Section 118(a) would arise that it is supported by a
consideration. Such a presumption is rebuttable. The defendant can
prove the non-existence of a consideration by raising a probable
defence. If the defendant is proved to have discharged the initial
onus of proof showing that the existence of consideration was
improbable or doubtful or the same was illegal, the onus would
shift to the plaintiff who will be obliged to prove it as a matter of
fact and upon its failure to prove would disentitle him to the grant
of relief on the basis of the negotiable instrument. The burden upon
the defendant of proving the non-existence of the consideration can
be either direct or by bringing on record the preponderance of
probabilities by reference to the circumstances upon which he
relies. In such an event, the plaintiff is entitled under law to rely
upon all the evidence led in the case including that of the plaintiff
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as well. In case, where the defendant fails to discharge the initial
onus of proof by showing the non-existence of the consideration,
the plaintiff would invariably be held entitled to the benefit of
presumption arising under Section 118(a) in his favour. The court
may not insist upon the defendant to disprove the existence of
consideration by leading direct evidence as the existence of
negative evidence is neither possible nor contemplated and even if
led, is to be seen with a doubt. The bare denial of the passing of the
consideration apparently does not appear to be any defence.
Something which is probable has to be brought on record for
getting the benefit of shifting the onus of proving to the plaintiff. To
disprove the presumption, the defendant has to bring on record
such facts and circumstances upon consideration of which the
court may either believe that the consideration did not exist or its
nonexistence was so probable that a prudent man would, under the
circumstances of the case, shall act upon the plea that it did not

(20.3) GYyHi ollHER AURY AEIAA &RI M.S. Narayana
Menon Alias Mani Vs. State of Kerala and Another, (2006) 6 SCC

39 GwR uRIty YA Ysieldi Adlblonoll sdH-
1< (), SEH—A3¢ d¥UI SHH—3E ol Slojoll Hcitl] o]
[Aqa uAT sl vAMd S B 5, sAH—1<(A) ol
SHH—3C AoUoll Aofdloll A VisallcHS Aojdioll 8.
GYHI GlIHER AURU VEIAA LURI AER YSIEIHI  “may
presume”’ ol “Shall presume” RJACEall 4| @2-(1(‘1 orllge
S AER YSIElall URA-R¢ Hi AUHISol S B §;

“28. What would be the effect of the expressions “may

presume”, ‘shall presume” and ‘“conclusive proof” has been
considered by this Court in Union of India v. Pramod Gupta,
(2005) 12 SCC 1, in the following terms: (SCC pp. 30-31, para 52)
“It is true that the legislature used two different phraseologies
‘shall be presumed’ and ‘may be presumed’ in Section 42 of the
Punjab Land Revenue Act and furthermore although provided for
the mode and manner of rebuttal of such presumption as regards
the right to mines and minerals said to be vested in the Government
vis-A -vis the absence thereof in relation to the lands presumed to
be retained by the landowners but the same would not mean that
the words ‘shall presume’ would be conclusive. The meaning of the
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expressions ‘may presume’ and ‘shall presume’ have been
explained in Section 4 of the Evidence Act, 1872, from a perusal
whereof it would be evident that whenever it is directed that the
court shall presume a fact it shall regard such fact as proved unless
disproved. In terms of the said provision, thus, the expression ‘shall
presume’ cannot be held to be synonymous with ‘conclusive

proof”.”
AHIH, BURAS YSIEloll WRA—¢ Hi olIHER AdRRU AEIAd

SRI NG sRAUUIH A1dd & 5,  “shall presume” RACE
"conclusive proof” ACEall A0l ACE BlE S olel. dYHi
AR YsleHl Yridl AlGfeiuHed] sdH-03 Hi GAU

"proved"” ol "disproved" Aoeal il Al dofl @eqa
AT 5l URA-30 Hi oflA Yol AYAISal S2A B;

“30. Applying the said definitions of “proved” or “disproved” to
the principle behind Section 118(a) of the Act, the court shall
presume a negotiable instrument to be for consideration unless and
until after considering the matter before it, it either believes that
the consideration does not exist or considers the non-existence of
the consideration so probable that a prudent man ought, under the
circumstances of the particular case, to act upon the supposition
that the consideration does not exist. For rebutting such
presumption, what is needed is to raise a probable defence. Even
for the said purpose, the evidence adduced on behalf of the
complainant could be relied upon.”

GYHi AER YSIEIHI olIHER AR JEIAA &IRI
YRl AHYAISol S41HT 241dd 8 5, AR Acidld eiu1g
Y Sl Hie Al YAl A1yd] & dd %33 oiell. s3l1€
SRI % Sl YA 2% SAIHI A19d &1- d YRIUI U AHIYR
Auflal el Aofdlollo] visal S AF H. SIHER AdRY
AEIAA KRI AER YSIEloll WRAI-3R HI AddISe S
¥R1dd 8 5;

“32. The standard of proof evidently is preponderance of
probabilities. Inference of preponderance of probabilities can be
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drawn not only from the materials on record but also by reference
to the circumstances upon which he relies.”

(q0.7%) A1 dGISS olIHER AURRU AEIAA £UIRI Rangappa V.
Sri Mohan, (2010) 11 SCC 441 i SUIHi AH1Ad AYHISal
LAlal A4l ARd %13 & Hal A&l &idall YSIEloll AN
VIR ol IHER AU AEIAA &IRI AER YSIEloll URA-RS ]
WRI-R¢ Hi ST AIAA AdAISal of | Y¥0 Y SAIHI

A1dd 8;

“26. In light of these extracts, we are in agreement with the
respondent claimant that the presumption mandated by Section 139
of the Act does indeed include the existence of a legally enforceable
debt or liability. To that extent, the impugned observations in
Krishna Janardhan Bhat, (2008) 4 SCC 54 may not be correct.
However, this does not in any way cast doubt on the correctness of
the decision in that case since it was based on the specific facts and
circumstances therein. As noted in the citations, this is of course in
the nature of a rebuttable presumption and it is open to the accused
to raise a defence wherein the existence of a legally enforceable
debt or liability can be contested. However, there can be no doubt
that there is an initial presumption which favours the complainant.”

“27. Section 139 of the Act is an example of a reverse onus
clause that has been included in furtherance of the legislative
objective of improving the credibility of negotiable instruments.
While Section 138 of the Act specifies a strong criminal remedy in
relation to the dishonour of cheques, the rebuttable presumption
under Section 139 is a device to prevent undue delay in the course
of litigation. However,it must be remembered that the offence made
punishable by Section 138 can be better described as a regulatory
offence since the bouncing of a cheque is largely in the nature of a
civil wrong whose impact is usually confined to the private parties
involved in commercial transactions. In such a scenario, the test of
proportionality should guide the construction and interpretation of
reverse onus clauses and the defendant-accused cannot be expected
to discharge an unduly high standard of proof-

28. In the absence of compelling justifications, reverse onus
clauses usually impose an evidentiary burden and not a persuasive
burden. Keeping this in view, it is a settled position that when an
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accused has to rebut the presumption under Section 139, the
standard of proof for doing so is that of “preponderance of
probabilities . Therefore, if the accused is able to raise a probable
defence which creates doubts about the existence of a legally
enforceable debt or liability, the prosecution can fail. As clarified in
the citations, the accused can rely on the materials submitted by the
complainant in order to raise such a defence and it is conceivable
that in some cases the accused may not need to adduce evidence of
his/her own.”

(‘10.1-{) GIHER AdRRRA  JEldd &Il Baslingappa V.

Mudibasappa 2019 (5) SCC 418 Gu2 UAlLy &Ad YSIEIH]

Kali Ram Vs. State of Himachal Pradesh,(1973) 2 SCC 808, Bharat
Barrel & Drum Manufacturing Company Vs. Amin Chand
Pyarelal, (1999) 3 SCC 35, M.S. Narayana Menon Alias Mani Vs.
State of Kerala and Another, (2006) 6 SCC 39, Krishna Janardhan
Bhat Vs. Dattatraya G. Hegde, (2008) 4 SCC 54, Kumar Exports
Vs. Sharma Carpets, (2009) 2 SCC 513, Rangappa Vs. Sri Mohan,

(2010) 11 SCC 441) oll YSIEIRAA LAlolHi AU] AE YSIElall
U2l of. 3 Hi ¥RIAd O 5;

“23. We having noticed the ratio laid down by this Court in

above cases on Sections 118(a) and 139, we now summarise the
principles enumerated by this Court in following manner:-

(i) Once the execution of cheque is admitted Section 139 of the Act
mandates a presumption that the cheque was for the discharge of
any debt or other liability.

(ii) The presumption under Section 139 is a rebuttable presumption
and the onus is on the accused to raise the probable defence. The
standard of proof for rebutting the presumption is that of
preponderance of probabilities.

(iii) To rebut the presumption, it is open for the accused to rely on
evidence led by him or accused can also rely on the materials
submitted by the complainant in order to raise a probable defence.
Inference of preponderance of probabilities can be drawn not only
from the materials brought on record by the parties but also by
reference to the circumstances upon which they rely.

(iv) That it is not necessary for the accused to come in the witness
box in support of his defence, Section 139 imposed an evidentiary
burden and not a persuasive burden.

(v) It is not necessary for the accused to come in the witness box to
support his defence.
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(29)

AHIH, GURsd Ysleloll wAMd Rtyid] talal Adi
a@ll Al8fcHoll saH—U¢ Al SAH-3C HI SAIHI
AH1Ad Slofoll Aojaiall Acitlla ordIg LAlal Adli FUR 4|
Slajoll VHojHlIailaf Visol Sdloll el ARIMIall (R &, AR
AHIRIU] AER Vg lailaf visal 5] Ad 40l s¢ ueadlell 53
AL B d BU YRIIRUI AHAIR ofIHER AU AEIAA KR
YsIEIH WA sed Ritsidiel «eidd & d yxoid
eslsd il Aull sARUIEUS Y YRIdIRe HRIISol &
uedlefl sl 241dd B.

AR sIA FRUIEUS Y 8515 Al 8S URell YA
dAIR ddi Al s1A sARuEUd dis—ou Yl sAIEl
ARAUIRIg] A12IUal 13 Y SAIHI A1 B Vol FHI Huucd
A1 Ais—oq ofl sRIEd &SIsde] YoRIdUddl SA 8.
AER S1A Y YR1dIofl [Agd UUT S 242116 A€ S o]
Ad] &slsdl § ¥ [adlaigla 8, dal 238/ 2y sAIHI 2A419d
8, d Y¥O Al SlHall AR 3¥e! HecAH ol MUl B
Aol Ais—r Yl Y SAUIEUIN] Vs INe A2 allHo]]
U&lall & ol d AsHi d Ulall MIURIg2R dlE AR
Ael 8. gyi A eslsd yel oladsud] & 5, Ais—av &l
Y AS "Y2d/ 615101 " o1l AU A& Wd R B. A &slsd
yel ofladsiil 8 5, A€ sARBIEYIN] VS Ud S
SAAIERA AHARIVIRAIS 2. Ulze A.91.e #Hidell ol
HisAd X oligld dla o1 2R-A Aol d ofllAall sl

¥ A 161 AR U s3u1ElA AHA1udIHi A41Ad o€,
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(22.9) AR SIA g3lu1EU Ais—u &l AldieatHioll 2RI
Y s ® ol d Aed ARG sRuIEloll [Aqd
Bdeduld sAIHI A1dd 8. Al sIHdll ARIUA edld
sdi weNdd 8 5, dARA sp1El wiRel s3léIElell s
Hyolofl slg s &lGylell dlOd oell ua sl
AR ARSI sIRuEAW AR ofell. ayni edld i
*RIAd 8 %, dulla sAAIE]l 2189 S1Y Aoiy uUd ofel.
SARUIEUA G SUal SAIHI A1Ad B §, dflal ARIU] 2418
A0i Ul 81y AAal ARG Lol [AsIA HI2 oflliof]
%¥33UId &l 3.3,00,000/— (i 3R @I AU YI)
8lABlall AHUA ol d SRIEAal Edloll ISR S7]
ARIUIRA sidla 222 As 41§ PoglUl, €35, HIIR
viloll AS o. ELFoUU dl.ou/ouU/R09E dll A¥all
AUIUd. ¥ Js sAAIENRA dlofl cisHi w3l sAUdi 242 JS
dl.ou/09/R03C ol A% "2Yy2a/ ¢i5]a7" ol AA AIE
qRIYSRA WRd $d. SAUIEUA dilell 41 &slsa ded
Ais—avr Yl sAvIEIN As dl Ais—au &l As Jledl A
A Y S} B. w#AY] A &slsadll ofits 52l ¥33] B 5,
Al sl ARG goaig] siRIdiglall slguRl doiss
sARuIEUIN| AsHiofl d=loll uelall gosiR S aie]. ayai
ARMIUS Ad] Yol slg oplg Bueld sed ol 5, %
[Eud s3luIEl &Rl SARAIYIN As dlell AS WidIHT ¥
sU1H| 21dd d [EdA 2RIl Ais uiididi AsHi ¥LIAd
8H YGlo) Yq eisin &g. ayi s3u1€ldll &slsa yxol
SARUIEYIN] As dRIYSRA WRd S STRIIERA ARIVId
dl.29/09/09¢C ol A% 2. UlRe As]. l AHidiell oidlA
HsAd, <«  dHiden  odlA Al SiHal ARG
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dl.23/09/R09€C dll A% A 2AAd. | SIHoll §AIEUS
dilofl 211 &slsd 2ieal vis—as &l AHidel oidlA 2151A
sidlofl oisd, Ais—a9 AHal Ais—a¢ &l Hidel ol
29).Ul.245] salofl Ugi 44d dl AiS—AC AHal Ais—0
ofl ARG HidlRl olZlRd 6w 2ol ASallAFHo2]
A Y S B. Al SlHoll ARUA oaIg] sIFdIglail
SIg ULl doiss sRAIEDIN] ASs RIYSA Ud $UT e
SIAIEIRA dlal AHidlel o]l HisAd ol 5 d Hidel
o121l dxllal oi¥d ol ddl sigf dsAR BulRYd sd oel.
6138 A eslsddl ol s2dl %33 B 5, Ul Sl
ARMIUG A &slsa dlsa & 5, sRuedIn As d=ill
As vidioll & al SIAAIEUIN dsHi Aol A8l 8. 41,
%R SIRAIUINT AsHioll A8l ARV 2dI5d &, RUR 1]
AHEIAdG, Il oflH. AURU UEIAd &IRI Sanjabij Tari
Versus Kishore S.Borcar, 2025 (0) ALJEL-SC 75934 oil YSIElail
U1 AU &l 29 Hi 52A AUAEISel BUR WY B, ¥ ] YSIElo]]
AR01d1 IR of]A Y0l 2Y SAIHI 241D 8

"ONCE EXECUTION OF CHEQUE IS ADMITTED,

PRESUMPTIONS UNDER SECTIONS 118 AND 139 OF THE NI
ACT ARISE:-

15. In the present case, the cheque in question has admittedly been
signed by the Respondent No.I- Accused. This Court is of the view
that once the execution of the cheque is admitted, the presumption
under Section 118 of the NI Act that the cheque in question was
drawn for consideration and the presumption under Section 139 of
the NI Act that the holder of the cheque received the said cheque in
discharge of a legally enforceable debt or liability arises against
the accused. It is pertinent to mention that observations to the
contrary by a two Judges Bench in Krishna Janardhan Bhat vs.
Dattatraya G. Hegde, (2008) 4 SCC 54 have been set aside by a
three Judges Bench in Rangappa (supra).
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16. This Court is further of the view that by creating this
presumption, the law reinforces the reliability of cheques as a mode
of payment in commercial transactions.

17. Needless to mention that the presumption contemplated under
Section 139 of the NI Act, is a rebuttable presumption. However,
the initial onus of proving that the cheque is not in discharge of any
debt or other liability is on the accused/drawer of the cheque [See:
Bir Singh vs. Mukesh Kumar, (2019) 4 SCC 197 ]"

AIH, GURISA YSIEIHI SAI AU EISel A& &I URall Fo]]
6s1sd &lal Adi %AR ARNMIUY slbiedinl Jsaid
dailofl Aglall 2dISR SA & Ja AR VS dBldll ds
uidloll & Aol sAIEUIall Fuofl &Slsd Yol AR VS
SAUIEIRA Adlall oS UIdIHI ¥H1 SAUdl d dRIYSDA URd
S IR AUEolluH, 1¢ca ol sdH 19¢ 2Hal SAH U3¢
ool Slojol]l AaHIioll SAUIElfl dRBRIHI SAlall B &
Aol A ARl 2% & § Al A€ gjHlIallof Visel (]l
8SISA A8l YA AEIAA AHS Y S2. A SlHoll AR
SIR1 AER Slojofl AafHlollo] ViSal S HIe ¥ GUI1Y Y S
& d Aecl 2y YAdl dAIB Adi A1 SlHall §3RUIElall Sl
YO Al SlHoll AR €18 dld 2uciy UuA &l
ARG Ydloll [Asi HI2 dlCliofl %33é1d Gefl &di
A€l uiRel  3.3,00,000/- &lgBYlal  dad.
sAp1€loll 21 8Slsd Aed] ARMIIUA ¥ s3gIEl
Bdeduld sUIHi AH1Ad d Bdeduid exdla Ad] &slsd
YA UIRG B, ¥l ARV 21y old 2A195g otéll. " "
diad uZ] & 5, H12 241211 2118 SiR52 S1ef 2614 atél]. " A
gia vl & 5, 3 211 SiHall AH1RIY] 2118 S12e YEI 1€l
c/q6i2] S2G1 aéll. " "R 241RIY] 2118 aanddl] yia i

215 Y2 HGISIa &Ad]. " "HR AHRIV] 2118 &—211ca Gy yEa/
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HAISIa &Ad]. " "wH A1 2ol ¥ 2419d1 &al. " "H1]
vl AHRIoll #loiield oicrz otéll. " "#i2] yrl 2RIVt
HIGIEE oicl? HIGEIEH 2 6cl, ¥ HIGIEH HEFIGA] A
Sel otl Hol1gdHl A1cl] AQd. " "H 4192 ACI—A4rR 9
Yed! a1l Hlolidd dldd edal.” "d 3—v ¥ year ydisia
&d] ceroe H1R2 2ARIV] 2418 Slef yaisia &eld aéll. "
"uRIV] 2118 88 S¢/ 241dHI HAISIA &d] d 616 Hal lE
otél]. " "It 41611/ o1612 ofls0n] 2l GliE 41R1Y] 241€)
2ol R09<—9¢C #/ 5 2d ydisia &d] d #Hal g €], "
wRIletl yldryl s¢ Sedi 24eul & do] Hal #Eld]
a18l]. 216 292891 ¥/ & 5, ARVl As e 8.
"Rt Cligef otiy Hal vici? a1€l] 2ol dol] 2118 #12]
HAI1sica &Ad otell." "6 serRe AHrRIlot &2 v el Ay
aalcs otell.” 6 ArM srviid dd o€l " "AHRIY]
SR HRI &R 5 & SR AURMel &2 21 of22)
w4y Qe &1 AY olad a¥ll.” HiH, AR
sARAUIElSl] ¥ BA2dUIRI SA & A BAH2AUIRI ERJlal YHU|
uiAd eslsa dal sluigloll Ruofl eslsa tuiad Adi A
gslsd 2uw 8 5, YAR s3UIElG AY S%Uat &1 F AR
dxllall Ao adi 81 ARG alliofl ¥33a1d Gefl edi
dal 3.3,00,000/— Fed] H1&] 2sH 612Glol]l 210A AR
2 2acidls 8 5, sig cusdlal ddl ofle cusd] 2419 afoins
[Aidioll A0ty &ld dl ¥ Aled] 1] 284 &18GElof] 2.
SAuIElofl BA2AUIR €&RAlol VAU UIAE &SISA H¥H Al
Sidoll SAUIE] slReeld A—Auofl sHlieiel] duiR YUl 52 &
Aol glgdldl 2 B al ye sAIEIRA dullofl Gaedur
eRlol 2UISRA &5lsd Yol dilal AR A1 slef A4
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(siiRse) 2oy oell, R 2acidls 8 5, s3AIE] al
ARVl dRA Aedl dollvs Aoiy 8l dgl 5, sglE
AHRIMa Ai2dl] H1Zl 284 &12GLlofl M. dYaHi 41 Sldoll
ARV s3lu1Elall &2 dotl UA2AHI 21— oiell 5 s3uI1E] ye
ARIloll &2 ddlell WAAHI 2d ol&l. dYHi I SIdHoall
s3AIEl suRY AHRIVlal &2 2-0d ol § AHRIVlell &R0l
A0l dlioidedl el slg dieldl sluigl uid o], ayai
SARUIEl wRMlg) Y2 ofld yel uoR o@l 5§ ARl
ddloll 290 YRl syRY oA o], AR Al dHIH &slsd
dgl 45190 s3A1E]l a2l AR dRJdll Ay Glicid US|
Guefld s2 . Al SiHoll AUl &slsd Yol A
AHRIlal 3.3,00,000/— (245 3UluI 2RI AV Y1) doll
deilell [AsiR HI2 81GEloll AHNUA, U Ye SRUIERA
dxflofl GeduIRl eaul0l 2UISRA &Slsd X0 Al SARY
AHRIoll sRUIG 2RI o], 3lIElG BslSA HYol A
AURMa ¥ 250 619G8Yldfl A0A d SIUEAWI £ I0f]
Ysaell Hi2 ARV sFRUIElA Ais—aw &l 2y suIEU N
As AN, ¥ AS dRIYSW Ud . Al SIHall ARV
sAAIEloll 8SIscoll PosiR Sl weNdd 8 5, AXIRA
sARAIE]l UIAY] ddlell sl Yol sl 84 &1AGL] o]
AAd o1efl 210l sAUIEIRA 2RIVIail ASall E2EUANI S B.
s2lIElofl eslsa dagl ARVIUS Adidi 441Ad cAu1d 4eQ]
Y YAl dAIA Adi A1 SIHall AR s2RAElefl ¥
BAeduId S d BEedUIRd €4lal A1 SIHall SAUIEIA
Ad] eslsa ¥eidd & 5, "g As ¥ ddsHi viig YRd ©."
"HRI viidHl €A I 812 3U141 821" "§ HIRI ViIdllall UIA
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S, A 2RIVIa 211 253 2419d 812 AY) £/ SIS 2418012
y19) #12] uiRd a€ll.” " A ARV 2418 Sédidl cAder?
21618 SIe/ duiiel, S1¢/ [RI6] 5 Sl ¥2erd dviier S26 612
ag oiald or€ll. " 14, 2NBIElG BAeduId Jlal vl
yiAd eslsd ela ddi 238 A eslsddl] oy sl %37]
8 %, Al SIHoll sIAUIE]l Al s3UIE, HidIRl NdlH aLl
2y Aiewrdd] yoliofldi ARMIA AsS 2A3uHi &1AGHY]H
sH ANE dY ¥RIAd B. dYHi SBAIdl RUUER AH
sARUIE] U 3.3,00,000/— ¥ed] 284 Ass 243U &d|
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dxflofl GdeduIA lal 2dISRA &51Sd H¥G Aol ol
vididi g4 dla e 3Ull 82 al AR GisHil
3.3,00,000/— GuUISd &1y ddl slg €dI9® Y
sARIESl SIA Y S ol dyHI BA2AUIRI ERUlol
gslsdail el 2dIsR s 8 5, AR AR &Gl
28H ANd el ddl eilddl Yl sig 241491 YA A1 Ui
o®fl. gy, sARUIERA Ailell Gazduid eRdlal ddlall
ols viidiofl Ul ofs % Sdlall JoSIR S 8. A1 AANHI
sARuIElell adijs tulal Adi doll S0l HYGloll ¥ AHY
AR H18oll ollRlisly cAgsR &AA & d AHA g3lUIElq
3.3,00,000/— ¥2dl HE 2234 RIJla  s14G]
AUl HIZ dlall &I8GUR dd] s1g 284 &d] Al s1g 2uwe
Y41 Y S o], A1 A%NHI SUIE] Hied] HIE] 284
AHRIVIa &18GElofl 2410 d 2dISI1R] IS ai@l. 241 AN
sARuIElol] eslsa isiklld olal 8.
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812Gglofl 1rudl HI2 A41e[s A 2424 at2f] Al A1 SIHal
ARIVIA A G5 sioll ol ALl ARl As Aad]
doll £26uU1d s B. ARMugiell 211 edla decl 2
YAl dAIB ddi A &slsd uwe 8 5, suiedinl As
qRIYSA Ud Sdi sAIEIRA ARG ¥ Hivrel 6]
Hisdidd d Hidell oliglRioll AR doll HAUIY Y% Gl
S 410 s3RAIElA HsdIdd aell. 41 SiHall ARVIUA
dxfloll oiuId Adec] sPlAIEld] [Agd GaeduRd s FHi
HYuracd Ad] eslsd vddl uiAd 3, ¢ slecsld d-J=al)
sa2101€l] Quiz &1€) 53 ©." "6 SI1I1 53 £." "6 Hoelof]
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&." " qia vwd & 5, #2] vl #12] Hidlslel] sie a1S]
aell." "] ailds 21195 3. < €l 10 divi e 8. 6
gosy 281 Fed creal aéll.” 312l 9ilNs 21195 3. €] 10
v 8 a ealaal s 41&2 H12] uidl otéll. " "#1R 412]
Ycof] 2118 cs2i2 A41Ad] 61 ¥ a2 dotl HIda? 28 €. "
‘H12] Ucolld #12] Gu2 ereI-ylNEee) 52 $2d . "6 €2
#6lal 3.3U00 of REIVINGI ¢ 8." "4 qid ud] & S,
crR2e1 YINEIol S2141 #12] U2 cre Ylvel of 2] 2sdiotl
$RE] ¥H] dlde g2y &dd 6q. " "I CrRel YINEIdl] 21 61
21g 8. " 'd erRel YINEIdll S2i01l $12101) § A1 S8 2y S241
dur ol " "yldldion s #1Zl 2 qldcd] oryqel]
5241 52412 2419d A YCI Ha AIE oi¥l]. 69 $§ £ 5 122 AR
Ui Helell ued! dlded] civqell Hie Hdd eal.” g
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1T a&lr safleioton] €] $3 & A oicidol] SIE 1R
y2i9] #12] yid o€l " 41, 2Bl GazaulRt ealol
yddl yidd eslsd €lal ddi Ye sAAERA Aol
Bd2dUIA E¥RAlol A &slsdall 2dISR W B §, A
ARIIA 3.30,00,00/— 814GHYlall AA1UA A efdd) SIY
AR YAl s3RUIEal SIA Y W ofell dHa §31A1Elo]
Bdedurd sl yddl uidd &slsa yxol dAlA disaiel]
A€2 3UIRII GUISE &l d olicidall Y@l S1g e2d1d® Yid]
dxflofl Ui ot®fl. gy s31u1Eloll AIUSall 290d L1al Adi
dl  digel A—dyall sHRIcloll del ool Hid]s]ol]
aslHi ¢3RRI Yot gl alF 211s] U §. dyHi Ye
sARuIEloll Gazduid sl Al AHeldd AH2t Uldlall 1dS
sioid il &slsa guiddl eldig] Aal [ARAui] eslsd
¥Rlddi gldig) ¥RIg I & SRRl 5, WS d§ sUIEll|
s@ol Yol Al difds 3Ulul 2416 divi &l €A IV A1dS
YRIddl 8ldig) ¥RIAd 8 AR oflY dg ARIVIRA dild
GdedUId &XRlol Ag wdd & 5, dl sHRisiall
denaiel sedl 2114s Y1 A oiss] of &1 al HelollHi Sed]
R gIgdlal sl ¥digf &Y d uel aissl of &l il
stgdlai 9ids sedl 24195 14 & d Yl oiss] of 1. |
ANHI 21 S1Holl §3AIE] Adlall AAIds Acitlld vl
eslsd @uIddl &ldig) 2Uw YR 8. dyai, slUIEl
Gd2duIR &&RAlol VAUl UIAd &Slsd ¥ Al SiHall
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s3lAulElol] Ucoll § % 20 sIREINRAR STNAUIE] A18 281 o1e]
ol dAlal @A Acitdld dspAR Uldd] el s3Il YcoflA
s3AIE] BUR ¢RI UINRIo 3 SA ol A1 Sidall SIAIE]
HIls 3. 3uoo ¥2d eREl UINEl dilofl ucdfla Ysd 8.
68| A sslsddl] ol 52d] 33 & 5, A1 SIdall ARV
g1 Ais—3¢ el sAAIloll UcollA  suE]l  ([A3ey
S1.U.ARY al. 159/0%0 &l ¥ ¢RI UINRIal 5 £/vid
sA d SI3 A1 Sidall SABIE] &IR1 A SIAal AlHIAIN ]S
AHis—vw Yl ¥ AieaiHiel YAl 2%y sd dofl uid] aisd
Y A B, ¥ AU Adi I SlHoll SIAIEIRA §1.U. R o,
159/0 ofl siAdl dflofl yotiollai Uid HRfls 3Uli
AR &R0l AHIds ANddl &ldiofl &slSdall gosiR S &
ol d AIHIoY Dol %Rl &ldIg) ¥R & ial dd] sig
AIUS LRAYd] of &ldio) ¥RIdd &, dyai, Ye $IAIERA
dallofl Gdeduld &Rdlal Al sslsd xedd & 3,
UEIAA &RI ¥ GREI UINERI YSAdlall §SH SAIHI 2A1d d
ol &3] of ASUlall SREI A GuR ] diRe g3 AJd |
dioonai s3u1E] ARV 31 el div Fed] H1E) s
gleGgloll AUl Hi2 15 3d H21H &1y dg el o).

Al ACISE A1 VEIAdG] lal ollH. AURY AHEIAd &R
Tedhi Singh Versus Narayan Dass Mahant, 2022 (0) AIJEL-SC
68544 oll YSIEloll U o, 9 Aol W of. € BGUR 1Y B, X |

Ysielofl 2R0d1 ViIcR of]A Yol 2Y SAIHI 241 B

"7. It is true that this is a case under Section 138 of the Negotiable
Instruments Act. Section 139 of the N.I. Act provides that Court
shall presume that the holder of a cheque received the cheque of
the nature referred to in Section 138 for the discharge, in whole or
in part, of any debt or other liability. This presumption, however, is
expressly made subject to the position being proved to the contrary.
In other words, it is open to the accused to establish that there is no
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consideration received. It is in the context of this provision that the
theory of "probable defence' has grown. In an earlier judgment, in
fact, which has also been adverted to in Basalingappa (supra), this
Court notes that Section 139 of the N.I. Act is an example of
reverse onus [see (2010) 11 SCC 441). It is also true that this Court
has found that the accused is not expected to discharge an unduly
high standard of proof. It is accordingly that the principle has
developed that all which the accused needs to establish is a
probable defence. As to whether a probable defence has been
established is a matter to be decided on the facts of each case on
the conspectus of evidence and circumstances that exist."

"9. The Trial Court and the First Appellate Court have noted that
in the case under Section 138 of the N. I. Act the complainant need
not show in the rst instance that he had the capacity. The
proceedings under Section 138 of the N. 1. Act is not a civil suit. At
the time, when the complainant gives his evidence, unless a case is
set up in the reply notice to the statutory notice sent, that the
complainant did not have the wherewithal, it cannot be expected of
the complainant to initially lead evidence to show that he had the
nancial capacity. To that extent the Courts in our view were right in
holding on those lines. However, the accused has the right to
demonstrate that the complainant in a particular case did not have
the capacity and therefore, the case of the accused is acceptable
which he can do by producing independent materials, namely, by
examining his witnesses and producing documents. It is also open
to him to establish the very same aspect by pointing to the
materials produced by the complainant himself. He can further,
more importantly, achieve this result through the cross examination
of the witnesses of the complainant. Ultimately, it becomes the duty
of the Courts to consider carefully and appreciate the totality of the
evidence and then come to a conclusion whether in the given case,
the accused has shown that the case of the complainant is in peril

for the reason that the accused has established a probable
defence."

AIH, GURsSd YsliElall UAINA RILUidl A2l &l&uRoall
50fl 8sIsd eRulal Adi A 22U 8 5, A[E 61y, A o
SHH—3¢ 86Nl SAHI SAAIEIRA UUH  doiss A
eladiofl %32 «iefl 3, dofl UIA 2ARIA JsAHi weNAd
84 &lUGHlofl Ayl Hiz AUls A2aHdl &dl, ug
ARV s3la1€lol] A41eTs A2iHdl clloidel] ds:AR Hidlll
al1ZlAall wdio Hisdlal 5 s321€lol] Baedul €10l Al
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Uld %1d A2IEGUR YGilofl 41Ul d&il 211991 2% s3al ol
SARUIE] &IRI U Y SAJA YRII dR§ L:llol €1Rlal Uldiof]
Aoidld oiAId 5 s3UIE] Alall 8ot Y Ololl 28H RIS
elUBlofl 2A1yal Hi2 A1els Ad A2iH o8l d Y s
SARUIENfl cRBRIHI SAIHT H1ddi Slgjell AojdlIailoj Vil
s A% 8. Al siHoll ARG 3uIElll ¥ Gdeaury
SAIHI A1dd & d GaeduiRt gsl vddl vidd &slsd il
Adi AR sARUIElA Aol ol YXOlofl 25H E1AG] o]
UYL HIZ A1[Es A A2 &ldigf Y AN sl Hiof]
ASIR AH olell. A1 AdgaNAH ARl Ad] edla 3,
A1 sARAIEl uRiell sig s1aGYldll 250 d18d ofell ial
sARUIE] Asai ¥R1Ad 284 ARG &18GY6ll 241udl HI2
AHfls Ad A2 el 2o FFRUERA ARVl Asoll
&06UAA S 8, d 2dIsRyl Ui B.

(2.3) sAu1eud) edld sdi ¥RIAd B 5, SABIEUIN AS
ARIVlall ds uiidioll 8 ol sRAIEUIN] AsHI AR
Ael ol ddl s1g AR eslsd a@fl. 241 AN
sAAIEYIN] s AURIIA doll SIUEARa11 Edlof] Ysaell Hi2
ANE &ldig) YAUR &g &ld, wRIMla asAflRdle sjp94]
[Qoid] 52t B. slu1eU2iofl 241 edld dec] 2% Yr1d1 41
Adi A eslsd 2uw 8 5, Al SiHal ARVIUA oIS
sildiglall S1g yel doiss sARAIEdIl AJAs dlall oS
vidlall o®fl dei sRvIEdInl JsHi dulal] A8l o1&l Ad]
SIg dsAR GuURed sd alell. agai, 219116 SA UUT Yo
Y AHA YRIUI Ys] Al siHoll SAUIEll Yo &slsd 5
sAA1€lal 21RAU] A19 A0t Uud 81 s3161E1A ARIVIa
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elUBlall ollll AMNE d &slsd vie sAuIElll BAauH
gsl isiRld odd & dd slu1Eeuat dlddl 241 &slsd
YRAIR SAIHI [o1v501 [G1USd 8. dy3Hi, I SIHall §IAJUIE]A
Al siHoll AR 413 d2llal AsHi YRIAd 8H F2d
SIIEA} AR] ¥ [EUA sAUIEUIN As STNUIERA Aol
oIsHi Y s d [EdA wRdcudi &g d &slsd YruR
A [odsn oflasd &, ayi Al SiHoll Al
Bdedul sl yddl UIdd eslsd ¥ A1 SiHoll STRAIE]
ARIla 3.3,00,000/- Kedl HZl 4 &14G]d]
Al HIZ 2H1efs Ad i a2l 241 ANHI §3121€lof]
qdRjs del Y AHA YA Llal Adli S HIYA SIRAIEYIN]
As ARMall ¢S vidlal B ia d Asai ARl el &
dadl H12iefl s2lu1Elal ARY] HIA SIAEUR0] AR & Vial d
SiIEAR0I Ellofl Ysaell Hi AHARVIRA sluledinl Vs
AN &dl d &sl1sd YAUR LA Hidll ASI olel, v s3dl
AR AR sluIElofl dFRIHI SAUIHI A4 Slool]
oA lollof Uldlall AHd]d ciuId 2% §3 Visel s &l
AxN31 3Rl eclld 2dlsRUUIN ofell.

AHIH, $AIEUA Y HAivlls a8l €2dIdY YRidl dgl
oidugd (A.9. 4ol edldl uia Adi del Gulsd sd UAUT
AgfAR Al AEIAd] 2URUL Hiolg & §, sARUIEUR &I
AR ([A3ey ® eslsd wendl 2RIV ALl siRiEAR0]
dell 284 U2 3.3,00,000/— (2% 3UldI 2@ AV Y2I)
Adlall Ais] [eisndi edi Aal d SIAEAR0at! £dlall 2d]SIR S7]
AHRIUIRA sAuIedIn As g2y sldll &slsd xLidd 8, d
Aed ARG Uldiofl A[Qa eiRuid 2y $3] 241 2AEIdda
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H AUdl HI2 sAAIEl A1l A 22 &di olel al
sAAIElA A 284 wRIUIA glgBldl +1#N0dIall S1g 2ure
Wrdl Y 52 ofell. 18], sFARUERA ¥ EaA slaueqio
As FAIEl &RI Alal A ViIdIHi dYdId HIe Y SAHI
AH1dd d [EdAd sAluIElal ARV U] AsAHi weIdd SH
siugAll aell U2 Adidl (aisadl o &dl 2ia s2uIElA
ARIloll Asoll  LEBUAPI A B, AIH, SAYIEU
AEGRIH, ¢ ofl sdH-3¢ ol [RIdI dollall
A14RUS dcdl AR (A3 YaR sAUIAHI [o1vsa [o1u5d
§. Y AHA YAl GAUIRA Adi Al SiHell AR
SARUIEN ol YRIIRUN HYGHall alIRIISIU UdER U2 Al
sieAwll edlall 2dlsR s3]l aldal Al As
sARUIElS 0d el ddl s3luiglofl eslsd 2y Y19l s
YaiR Adl oiefl. 2418 GURlsd sd UAUT YO A U &
5, 21 sldoll ARV g3lIElall SAoll &5]Sd 2R HYOid
sl BGURAd s2d B. Al siHdl ARNIRA sl
ARFLIHI SJAIHI Alddi Slooll  gHIolle] §31AIEl]
GdeduliRi sl dgl AN Y s3] visa s V. dyHi
SiuElall A uAINA Rctid & 5, RV [aely & dg
AofHlol Aeldd AR A1l goAigl sRidie] €10l
Sdlo] Bl B, U 32dls 11 [Atleids &IRI "Doctrine
of Reverse Burden” ofl 121d1gf 53¢ 8, 2A2A 5 Sl SIN¥ENR]
51 A3 Idol] &slsd $31A1E] YRR 82 dl B2dIS VigjHIol]
Aeldd sAAIElol]l dBRIHI del ARV [A3L4 S0l Bl
& Vol d JiggHloll 211G UUT sAUT Yx¥ol (eiifus YRid]
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ofl SAH—-3¢ Hi SAUIAHI A41Ad F2AdIgfoll A194RAS dcd]
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SAH—1U¢ A8l SHH—A3CE BEAN SAIHI A1ddi AHgHIollg]
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Uldiell &slsa % s Jidiell Ai@Qd oA "Pre-
Ponderance of Probability” ol R£4id Y¥o AI[Gld s &
dgl Al SiHoll SAAEA AR [A3¢4 sAH—3¢
ool HIURKIS dcd YAUR sJAIHI [oivga oflgSa 8,
AIH, Blcoll FAHI 28S Uell YAY1AI, o9yl edld
dxy ARUIElS Gaeduid a8l UAI9HI €Iy Y S3]
doll AHIUR ARMIRA sAuIEloll dBRIHI UM AH1Udi
AojHlollo] Visol S2A & ol STARUIE] dail A AIlAd SAUIHI
[orvso oflusd 8. 418ll, GURsd Uulall 2id Hal ol.q ol
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A1 SlHoll ARV AHis—v &l YflH 2y s3] Ad] &slsd
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