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Attendance through counsel filed on behalf of parties.
A petition has been filed on behalf of the plaintiff underi
Order XVIII Rule 1 and under Section 151 of the C.P.C with a|
prayer that the defendants be ordered to adduce evidence. !
\ It has been submitted that this matter has been brought before |
‘this Court for the purpose of division/partition of disputed land
on behalf of plaintiff. In this matter, defendants have filed their
‘written statements. The issue has already been framed. Vide
para no. 8 at the page no. 4, para no. 10 at the page no. 8 and
‘page no. 8 of the written statement of the defendants, it has
'been statgcj N’lhat the partition between both the parties has
'been made with the due measurement. This suit is brought by
‘the plaintiff for partition, so that if the partition has been done
\after measuring, then in that situation, the burden of proof \
ishifts on the person who says that there has been a partition, |
i.e. the burden of proving the partition falls on the defendants. |
Defendant are insisting in his written statements that the
partition suit has already been taken place. In this situation, the |
right to begin with the case in this partition suit lies with the
defendant.

The rejoinder has been filed on 22.04.2025 on behalf of
defendant Lacho Devi @ Janki Devi with prayer to reject the
petition dated 09.01.2025 on the ground that the petition filed
on behalf of the plaintiff dated 09.01.2025 under Order XVIII
Rule I under Section 151 C.P.C. is totally wrong and deserves to |
be rejected. The submission of the plaintiff is false and|
fabricated. Plaintiff has stated that the present case is aboutL
partition, which is completely wrong. The present case is not
about the partition. The defendant Lacho Devi @ Janaki Devi is
the wife of Lallan Singh and Lacho Devi's name is Janaki Devi @
Lacho Devi. Out of their wedlock two sons and a daughter was
born, namely Pappu, Raju and Gudiya. The burden lies on the
plaintiff to prove his case and on these grounds he prays for
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rejecting the petition filed on behalf of plaintiff.

Heard the learned counsel for the parties and perused the|
case record. From perusal of case record it appears that the'
plaintiffs have filed this suit tnter alia with prayer to declare their|
sharesin Scheduled 1 and 2 of the plaint. From perusal of the
record it appears that the plaintiff was directed to adduce
evidence, but instead of complying with the direction the present |
petition was filed under Order XVIII Rule I of the C.P.C. Before
proceeding further, it would be relevant to discuss the law the |
point. The provisions of Order XVIII Rule 1 of the CPC reads as
under:-

“The plaintiff has the right to begin unless the defendant
admits the facts alleged by the plaintiff and contends that either
in point of law or on some additional facts alleged by the
defendant the plaintiff is not entitled to any part of the relief |
which he seeks, in which case the defendant has the right to’
begin.”

As a general rule, according to the procedural law, no doubt |
it is the plaintiff who has to prove his claim by positive proof, for ‘
the court has to see whether there is a proof of claim before it ‘
needs to enquire, as to the truth or otherwise of the defence. It is |
open to the plaintiff to say that although he has the right to
begin, yet he may rest content with relying upon the averments |
made in the written statement. , |
Yet evidence need not always be led by the party who has the|
right to begin and on whom lies the burden of proof; it is open to
him to sustain the onus by facts which he may elicit in cross
examination of the other party or his witnesses. In order to come
to the conclusion, concerning on whom the legal burden of proof
rests, in addition to the substantive law, the pleadings of the
parties coupled with documents that they produced & the|

admissions, if any concerning such documents have to be taken |

l
into account. }
The learned counsel for the plaintiff relied on 1999(3) PLJR but

the same does not lay down any law and does not appear to be

relevant.
Section 101 of the Indlan vadence Act lays down the
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general rule by saying that a persc_m-who desires (plaintiff) the
Court to give judgment as to the legal rights raised by the
plaintiff and which fs dependent on the existence of facts
mentioned in the plaint which has been asserted by the plaintiff
and thus, he is under duty to prove that those facts exlist. The
exceptions, to certain extent has been incorporated in Section
102 of the Act which reads as under:-

Section 102 of the Evidence Act states that: “The burden
of proofl in a suit or proceeding lies on that person who would fail
il no evidence at all were given on either side.”

under Section 102 of the Evidence Act, the burden of proof rests
on the party who would fail if no evidence at all were given on
either side.

In case of JAMI VENKATA SURYAPRABHA & ANR. VERSUS
TARINI PRASAD NAYAK & ORS. (Special Leave Petition (Civil)
No. 29045/2024) Hon'ble Supreme Court has observed, “Order
XVIII of the Code of Civil Procedure in terms speaks of the
‘hearing’ of a suit and not the trial of the suit. A court is
concerned with the trial of a suit from the time when it is
instituted. The hearing of a suit is only a part of the trial of the
suit. The determination of the question as to which party has a
right to begin is an integral part of the hearing itself.” further,
Hon’ble Supreme Court has laid down the rules with regard to
the subject matter of this petition, which is being reproduced as
under:-

“Order XVIII Rule 1 indeed provides for plaintiff's right to begin
the evidence but not the court's obligation to ask the plaintiffs to
begin first. There is no impediment for the court to call upon
either party to lead evidence first, depending upon the facts and

circumstances of the case and the nature of the issues framed.
Neither party can insist that the other one should be asked to
lead it first. It all depends upon what the Court deems proper in
the circumstances. Where it finds that defendant's plea strikes of
the root of the case, there would be no hitch in asking him/her
to prove such plea first which can lead to disposal of the case.
There can be no watertight compartmentalisation in matters of

justice and all rules of procedure are designed and directed to
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(Bhupendra Nath Tripathi)
Civil Judge (Sr. Div.)I
Piro at Bhojpur
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