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In the Court of : SUB-JUDGE-|, BAKHRI E
Present: MANQJ KUMAR SINGH, CIVIL JUDGE (Sr. Div.), BAKHRI, BEGUSARAL _Eﬁ
Title Suit No.-34/2018, CIS Reg. No.-34/2018
In the matter of-
SiyaramSah e Plaintiff BRBE220007242018
Vs,
Ramyji Sah & Ors. - viveee.. Defendants
Sl .
Date of Order of s s Office action
proceedings Order with signature of the Court taken with date
1 2 3 4

24.07.26 Today the case record is fixed for order after hearing on
petition dt.-08.12.23 filed on behalf of defendant U/S 94, 151 read
with order 39 rule-1 and 2 of CPC and the rejoinder thereof filed
on 05.02.24 on behalf of plaintiff.

[

ORDER !

Ld. Counsel of the defendants pressed the petition dt.-
08.12.23 and submitted therein that the plaintiff instituted the] |
present suit garb of declaration of title and also confirmation of]
possession but the suit is really for recovery of possession over the
suit land. Presented subsequently the deposition of the plaintiff is
in going on and the order on the SKPC application is pending
meanwhile and the plaintiff is demolishing the old tiles house of]
the defendant and building a new house on the disputed land. The
plaintiff and defendant No.l are brothers and just to maintainable
congenial relationship in between themselves previously

partitioned their entire land properties acquired through ancestor
Q\ﬁ/ as well as in jointness. After marriage father of plaintiff and
defendant No.l (Biran Sah) had no personal and independent
house as such Jago Sahu(Nana) in way manage some land from
Ex-land for construction of residential house and alternately Biran
Sah came in possession over kheshra No.110 of khata No.226
which was gair Majarua land. It is submitted that Biran Sahu
constructed his residential house over kheshra No.110 near abut
10 dhurs. Biran Sah purchased measuring 13 kattha 08 dhur land
of kheshra n0.190 of khata No.10 by virtue of registered sale deed
dated 24.11.1926 from Nira Devi and came in possession there on
rightful owner Biran Sah died in your 1964 when then Siya Ram
Sah was four years old boy. It is submitted after death of Biran Sah
entire liability of joint family such as maintenance of family and
marriage of four sisters and brothers. Govind Sah executed a deed
of Gift 27.07.90 in favour of Sukumari Devi. It is submitted that
Ramjee Sah and his wife Sukumari Devi had sufficient income and
saving. Ramjee Sah first of all purchased land measuring 7 kattha
10 dhur in his own name from his personal income by virtue of]
register sale deed dated 11.04.1978. Ramjee Sah again purchased .
another land by virtue of registered sale deed dated 17.06.1979 in
his own name and Siya Ram Sah. Ramjee Sah again purchased by
virtue of registered sale deed 11.05.1984 in the name of Siya Ram
ISah and also in the name of his three sons. Similarly Ramjee Sah
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' Continued |again purchased the land by virtue of registered sale deed dated

‘ | 24.07.26  22.11.1986 in his own name. Defendant Ramjee Sah is protective
- tenant of Bihar Government who has acquired 17 dhur land in
kheshra No.104 and 105 by virtue of purcha over which Govind
Sah was residing thereon but subsequent Ramjee Sah came in
possession the above mentioned by virtue of purcha. Ramjee Sah
was coming in possession over his land bearing kheshra no.67
Measuring 7 kattha 1'% dhur, kheshra No.106,107 measuring 1
kattha 10 dhur kheshra 103 measuring 16 dhur 7 dhurkies and 1
kattha 16 dhurs in kheshra No.352 and 17 dhur of kheshra 104 and
105 which was acquired by Ramjee Sah by virtue of purcha.
Defendant Ramjee Sah has been remain residing and establish long|
ago on the own land of B.P.P.H.T as an old Sikmi house of Briks|
& khapra and self share land. In previous the plaintiff has filed a
petition for appointment of S.K.P.C. which is pending for hearing
and order in the record. The plaintiff to bring evidence on record
and for this purpose has filed instant S.K.P.C. petition while the
evidence of plaintiff has supported the possession of defendant on
the disputed land. In the pendency of the hearing for S.K.P.C the
plaintiff start demolishing the said khapra pos house and bricked
\N&/’ the wall and destroyed the tiles. It is submitted that hearing and
order are yet to be presented dispute this. The plaintiff with
dishonest intentions is destroying the defendant house built on this
disputed land by demolishing it. The defendant is admittedly
tenant in the suit premises and as such has got a prima facie case
! . in his favour and balance of convenience is in the favour of the
| defendant. Ld. counsel of the defendants prayed to issue
permanently injunction and restrain the plaintiff from erecting a
permanent structure upon the portion.

. The plaintiff has opposed the petition dt.-08.12.23 through
rejoinder dt.-05.02.24 and submitted that the petition under
reference as filed by the plaintiff is not at all maintainable either in
law or on facts and circumstances of the case itself, hence merits
no consideration and it is fit to be out right dismissed at a glance. |
The defendant's petition under reference and the contents made
therein as a whole are completely a cock and bull story and have
been purposely made for the purposes of litigations and also to
dupe the court of justice, otherwise there is no iota of truth in the
whole of the petition under reference. The petition under reference
is simply mischievous and vexatious as there is no unity of title
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Continued and community of interest in between the parties to the suit since

24.07.26  |the plaintiff and defendant no.1 have privately partitioned their
entire landed properties acquired through ancestor as well as
purchased in jointness all through Panches and prepared a
memorandum of Partition on 02.05.1991 which effected on the]
same day at the spot and since then separate possession followed|
by metes and bounds at the spot and thereafter one ceased to have
any manner of concern with the shares and properties of other and
this way Schedule. no. II of the plaint fell in the share of the
plaintiff. Hence, the petition under reference is simply a futile
attempt on the part of the defendants with a view to derive
unlawful gain to themselves and to put unlawful loss to this law
abiding plaintiff otherwise there is no iota of truth in it. The|
paramount ingredient for granting injunction is completely lack as
neither the defendants have got prima facie case nor the balance of]
convenience leans in their favour and further no irreparable loss is
going to be caused to the defendants if the injunction is not granted
W in his favour in their favour and on the other hand the plaintiff has
got very good prima facie case and the balance of convenience also|
leans in his favour and if the injunction is granted in favour of the
defendants the in that case the plaintiff can be put to irreparable
loss and simultaneously would be highly prejudiced since the
plaintiff has got indefeasible right, title, interest and peaceful
possession over Schedule-II of the plaint. Ld. counsel of plaintiff]
emphasised on that the defendants out of dishonest intention and
ill-will now-a-day are bent upon to interfere in peaceful possession
over the portion of Schedule-III of the plaint which is part and
parcel of Schedule-II of the plaint. The petition under reference is
neither verified nor supported by an affidavit, hence it bears no
merits or force and it is fit to be rejected in a stretch. The entire
averments made in the petition under reference for injunction is !
otherwise false, baseless concocted and imaginary hence not .
admitted as a whole by the plaintiff. It is submitted that just to save |
the precious time of the court it is submitted that the plaint of the
instant suit be treated as a part and parcel of this rejoinder at the
time of hearing and disposal of the petition under reference. The
alleged statements of the defendants that the Plaintiff is destroying
the defendants house built on the disputed land is simply an
outcome of self imagination of the defendants with a view to file
the instant injunction in suit otherwise there is no iota of truth in
it, hence the petition under reference for injunction merits no
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. Continued |consideration and it is fit to be out right rejected. Ld. counsel made
24.07.26  |prayer to reject the petition in hand.

Heard and perused the record. From perusal of the record,
it transpires that the plaintiffs have filed this suit for declaration
of title and confirmation of possession on suit land of the plaint.|
Defendants, through the petition of injunction dt.-08.12.23, pray|
to restrain the plaintiffs ‘permanently’ from erecting a permanent
structure upon the portion.

Now it would be just to examine and pass an order as per
the provisions contained Under Order 39 Rule 1 & 2 of CPC.
Consideration forwarding an order of in junction in favour of a
party claiming it, is too well settled to be reiterated or discussed
herein, suffice it is to say that the three basic ingredients are to be
taken into consideration by the Court, firstly the prima-facie case,
the actual physical possession of the property in question,
secondly balance of convenience and thirdly irreparable loss. The
absence of any of the three will cause dismissal of the petition for
injunction. The burden of proving the same is upon petitioner

defendants.

\‘X\QK To seek aforesaid relief defendants must show a prima facie
case. In order to entitle the defendant to a temporary relief by way
of an interim injunction, it is obligatory on him to prima facie,
iestablished possession on the suit land on the date of the
institution of the suit. If he fails to make out such a prima facie
case regarding his possession then an application for temporary
injunction must fail. It is settled law that temporary injunction
can be granted only in favour of a party who is in lawful
possession and seeks protection of such possession. In the present
case, the defendants have impliedly admitted the possession of
the plaintiffs, therefore they have failed to establish a prima facie
case. Consequently, the balance of convenience does not lie in
favour of the defendant and no irreparable injury would be!
caused to him if the injunction is refused.

Furthermore, from perusal of the application in hand it
would be evident that the defendants have sought for to restrain
the plaintiffs ‘permanently’ from constructing permanent
structure over the suit land of the Plaint which is clearly a
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Continued |"Permanent Injunction’. The application filed under Order

24.07.26 | XXXIX Rules 1 & 2 CPC seeks the relief of permanent injunction,
which is beyond the scope of the said provisions. Order XXXIX
contemplates only grant of temporary injunction pending
disposal of the suit, whereas permanent injunction can be granted
only by way of a decree after trial under Section 38 of the Specific
Relief Act. Hence, the application is not maintainable and is liable
to be rejected. Therefore, the injunction petition filed by plaintiff|
Under Order-39, Rule-1,2 lacks the basic ingredients and hence it
is fit to be rejected on the grounds aforesaid mentioned.

Hence, considering the facts and circumstances of this case|
the plaintiff's injunction petition dt.-10.08.2023 is hereby
REJECTED and accordingly the same is disposed of.

Itis however made clear that the findings arrived and observations
made hereinabove are only for the purpose of deciding this petition dt.-
10.08.2023 and the aforesaid findings will not affect the merit of the suit
at the time of its final adjudication.

™~

Putupon............ for further proce_pédin(%s. \
W 1
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